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We IN AND WEEK OUT, all through the year, the 
informative regular issues of CCH’s UNEMPLOYMENT INSURANCE REPORTS — 
Federal and Home State, hurry to subscribers in your state the important develop- 
ments, the significant changes, affecting unemployment, sickness and disability, and 
old-age and survivors insurance programs established under the federal and your 
home state laws. 


Complete coverage is provided for the entire social security structure — federal and 
your home state — including : 


FEDERAL — Federal Social Security Act, the Federal Insurance 
Contributions Act, and the Federal Unemployment Tax Act, plus 
detailed reporting of Congressional action on proposed exten- 
sions of the social security program. 


STATE — All-inclusive coverage of your state’s unemployment 
insurance law, plus sickness and disability insurance programs 
for states having such laws. 


Special attention is given to the highly important experience rating provisions of 
state unemployment insurance laws. Detailed discussions of “payroll tax savings” 
indicate how, through compliance with the various conditions set out in the laws, 
definite and substantial savings in payroll taxes may be possible. 


Taxes, contributions, benefits, returns, reports, instructions, and the like, are presented, 
with plain-English explanations. Currently effective laws, regulations, rulings, court 
and administrative decisions, and so on, are promptly, accurately reported. 


In short, subscription for CCH’s UNEMPLOYMENT INSURANCE REPORTS — Federal 
and Home State, provides everything wanted and needed to aid in the sound, 
&) effective handling of the puzzling problems arising under — 
the social security and unemployment insurance laws of ) ee AE in ) UNEMPLOYMENT (7: 
the federal government and your home state. EEREP] [eg AR) insurance reports 
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Condensed Statement of Condition, June 30, 1950 


Cash on Hand. in Federal Reserve Bank. and Due from Banks and Bankers . . . $ 
U.S. Government Obligations 


Loans and Bills Purchased 
Public Securities 


Stock of Federal Reserve Bank 
Other Securities and Obligations 
Credits Granted on Acceptances 


RESOURCES 


$ 61.464,029.09 
9.000,000.00 
26.43 1,867.56 
9.680.999.69 
$.275.345.91 


Accrued Interest and Accounts Rece seal le 


Real Estate Bonds and Mortgages 


Bank Premises 
Other Real Estate 


Total Resources 


Capital 
Surplus Fund 
Undivided Profits 


De posits 
Foreign Funds a 
Acceptances 


Total Capital F or 


LIABILITIES 


569.365.278.004 
1.079.906.758.8 
962,767.056.62 


12,228.767.04. 


127,081.009.29 

- a 5.061.745.28 
ae 16.777.40 
. $2.764.198.625.44 


S$ LOO.000,000.00 
200.000.000.00 


‘s , 15. 627 
.982.146.19 


Less: Own Accept: inces He ‘ld hogs isinehain ‘nt 


Dividend Payable July 15. 1950 


73,.969,698.02 


$ 373.969,698.02 

2.335.396,907.60 
oe 150,000.00 
990.27 





Items in Transit with Foreign Branches 


Accounts Payable. Reserve for Expenses. Taxes. etc. 


Total Liabilities 


Securities carried 
fiduciary powers, 


J. LUTHER CLEVELAND 


at $120,698,431.43 


to secure 


in the above 


public moneys as required by jaw, 


Chairman of the Board 


GEORGE G. ALLEN Chairman of the Board, 


Duke Power Company 
WILLIAM B. BELL President, 
American Cyanamid Company 


F. W. CHARSKE Chairman, Executive 
Commiitce, Union Pacific Railroad Company 


J. LUTHER CLEVELAND 


W. PALEN CONWAY 


CHARLES P. COOPER President, 
The Presbyterian Hospital 
in the City of New York 


WINTHROP M. CRANE, Jr. President, 
Crane & Co., Inc., Dalton, Mass. 


STUART M. CROCKER President, 
The Columbia Gas System, Inc. 


Chairman of the 
Board 





DIRECTORS 
of Davis Polk Wardwell 
Sunderland & Kiendl 


CHARLES E. DUNLAP. President, 
Berwind-White Coal Mining Company 


GANO DUNN President, 
The J. G. White Engineering Corporation 


WALTER S. FRANKLIN President, 
The Pennsylvania Railroad Company 


LEWIS GAWTRY 


JOHN A. HARTFORD Chairman of the Board, 
The Great Atlantic & Pacific Tea Company 


CORNELIUS F. KELLEY Chairman of the 
Board, Anaconda Copper Mining Company 


MORRIS W. KELLOGG Chairman of the 
Board, The M. W. Kellogg Company 


JOHN W. DAVIS 


Member Federal Deposit Insurance Corporation 


s 11.045.8 4.08 
3.000,000.00 
1.409.836.56 

39. 226,339.18 


54.682.019.8 
$2.764,198,625.44 





Statement are pledged to qualify for 
and for other purposes. 








WILLIAM L. KLEITZ 
President 


WILLIAM L. KLEITZ 


CHARLES S. MUNSON Chairman of the 
Board, Air Reduction Company, Inc. 

WILLIAM C. POTTER Retired 
GEORGE E. ROOSEVELT of Roosevelt & Son 
CARROL M. SHANKS President, 
The Prudential Insurance Company of America 
EUGENE W. STETSON Chairman, Executive 
Committee, Illinois Central Railroad Company 
THOMAS J. WATSON Chairman of the Board, 
International Business Machines Corporation 
CHARLES E. WILSON President, 
General Electric Company 


ROBERT W. WOODRUFF Chairman, 
Executive Committee, The Coca-Cola Company 


President 
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Statement of Condition June 30, 1950 


DIRECTORS 


LEDYARD HECKSCHER 
THOMAS D. M. CARDEZA 


LAWRENCE SAUNDERS 
President 
W. B. Saunders Company 


GEORGE WHARTON PEPPER 
Pepper, Bodine, Stokes & Hamilton 


ROBERT DECHERT 
Barnes, Dechert, Price, Myers & Clark 


MARSHALL 8S. MORGAN 


W. FINDLAY DOWNS 
President 
Day & Zimmermann, Inc 


JAMES H. ROBINS 
President 
American Pulley Company 


ADOLPH G. ROSENGARTEN, JR. 
Stradiey, Ronon, Stevens & Youn; 


STANLEY W. COUSLEY 
President 


FRANCIS J. CHESTERMAN 
ORVILLE H. BULLITT 


THOMAS B. K. RINGE 
Morgan, Lewis & Bockius 


MALCOLM ADAM 
President 
The Penn Mutual Life Insurance 
Company 


H. HOFFMAN DOLAN 


PAUL DREWRY FOX 
Treasurer 
The Pennsylvania Railroad 
Company 


HOWARD C. PETERSEN 
Executive Vice-President 


GEORGE B. BEITZEL 
President 
Pennsylvania Salt Manufacturing 
Company 


BRADFORD SMITH, JR. 
Vice-President 
Insurance Company of 
North America Companies 


ASSETS 


Cash and Due from Banks 
U.S. Government Securities . , 
State, County and Municipal Securities. . 
Other Securities . rere 
Stock of Federal Reserve Bank 
Loans, less Reserve ........ 
I 6 oS Oh a Ps Sia 
Investment in Fidelity Building Corporation 
Branch Office, 325 Chestnut Street 
Vaults, Furniture and Fixtures 
Real Estate. a 
Accrued Interest Receivable 
Prepaid Taxes and Expenses 
Other Assets 

Total Assets 


LIABILITIES 


Deposits 
U.S. Treasury .... $ 9,897,461.24 
Other Deposits .. . . 191,873,549.72 


Other Liabilities a Ae 

Reserve for Interest, Taxes, etc. 
Total Liabilities 

Reserve for Contingencies . 

Capital Funds 
ar a re $ 6,700,000.00 
are ee 13,300,000.00 
Undivided Profits 5,550,531.40 
Total Capital Funds . 
Total Liabilities, 

Reserve and Capital Funds . 





$ 51,953,349.02 
56,698,87 1.57 
23,448,764.15 
14,866,254.88 
600,000.00 
76,084, 185.86 
? 364,014.31 
2,739,117.48 
75,000.00 
459,063.35 
1.00 
607,619.71 
211,654.48 


106,322.52 


$250,214,216.11 


201,771,010.96 
259,889.15 
652,784.60 
$202,665,684.71 
2 000,000.00 


25,550,531.40 


$230,214,216.11 





United States Government obligations and other securities carried in the above 
statement are pledged to secure Government, State and Municipal deposits, 
Clearing House Exchanges and for fiduciary purposes as required by law in the 


sum of $42,039,032.76 


STANLEY W. COUSLEY, President 


BROAD AND WALNUT STREETS, PHILADELPHIA 9 


Member Federal Deposit Insurance Corporation 


Member Federal Reserve System 
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TRUSTS AND ESTATES is not to be considered as 
endorsing the views advocated in signed articles. 


Cover Picture ... For 174 years the Stars 
and Stripes have proclaimed the independ- 
ence of the United States from rule by any 
foreign power, and the freedom of our cit- 
izens from aggression. Typical of the Amer- 
ican attitude, we have always celebrated the 
beginnings of freedom and the end of wars, 
capping the guns instead of using them to 
subjugate other nations. Their presence, 
however, reminds us that freedom is not 
free, that its price is constant vigilance and 
preparedness — not alone of arms, but of 
spirit. 

This picture, the seventh in our series on 
Freedoms, was taken at Fort McHenry out- 
side of Baltimore, the place which Francis 
Scott Key immortalized in “The Star 
Spangled Banner.” Photo by Louis C. Williams 
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CORRESPONDENCE 





Investment Trusts—Principal 
or Income? 


There has been a good deal said and 
written in recent months on the subject 
of “Mutual or Investment Trust Fund” 
investment for trust funds. None of the 
proponents, however, seem to touch on 
the problem of distribution between 
“principal” and “income” in those num- 
erous cases where the “Mutual Funds” 
distribute part of their profits along with 
the income. Some of these “Funds” make 
a quarterly distribution but do not give 
information as to that part which repre- 
sents a distribution of profits until the 
last payment in the year. 


As the business of a “Mutual Fund” is 
in itself that of security investment, it 
would seem quite obvious that the distri- 
bution on profits resulting from the sale 
of some of said investments should prop- 
erly and equitably belong to the “princi- 
pal” of the trust in which such “Mutual 
Fund” shares were held. That part of the 
Connecticut Principal and Income Act 
that deals with corporate dividends and 
share rights provides in part “All div- 
idends on shares of a corporation forming 
a part of the principal which are payable 
in the shares of the corporation shall be 
deemed principal. Subject to the pro- 
visions of this section, all dividends pay- 
able otherwise than in the shares of the 
corporation itself, including ordinary and 
extraordinary dividends and dividends 
payable in shares or other securities or 
obligations of corporations other than the 
declaring corporation, shall be deemed 
income. When the trustee shall have the 
option of receiving a dividend either in 
cash or in the shares of the declaring 
corporation, it shall be considered as a 
cash dividend and deemed income, irre- 
spective of the choice made by the trus- 
tee.” 


I believe that this is also the treatment 
in the Uniform Principal and Income 
Act in effect in many states. If this rule 
were followed, cash distributions of 
profits on “Mutual Fund” shares would 
be given to “income” as would profit dis- 
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Statement of Condition, June 30, 1950 


ASSETS 
$ 19,753,155.46 
92,799,115.24 
59.090,772.61 
7.625,579.21] 
2.213.560.42 


840,000.00 


Cash and Due from Banks 

Loans and Discounts 

United States Government Obligations 
State and Municipal Obligations 
Other Bonds . a ee a 
Stock of the Federal Reserve Bank 


Real Estate Mortgages. . . . - - - © © © «© « 4.577,055.50 
Accrued Interest Receivable . 595,677.02 
Banking House 1,400,000.00 











Total $149,094,915.46 
LIABILITIES 
Capital Stock $ 4,000,000.00 
Surplus Fund 24,000,000.00 
Undivided Profits . . .... . 2.087,945.38 





$ 30,087.945.38 
115.740.219.00 
1.835,902.19 
1.050,484.51 
15.573.31 
350,000.00 
14,791.07 
$149,094,915.46 


Total Capital Funds 

Deposits 

General Reserve . 

Reserved for Taxes, Interest and Expenses . 
Unearned Discount 

Dividend Payable July 3, 1950 

Other Liabilities 





Total 





Securities carried at $5,940,883.54 have been pledyed to secure public 
deposits and for other purposes as required or permitted by law. 


BOARD OF TRUSTEES 
BENJAMIN StRONG, President 


Joun M. Harvan 
WituiaM A. W. Stewart 
ALEXANDER STANDISH 
James M. TRENARY 
Freperick K. Trask, Jr. 


Francis T. P. Plimpton 
G. Forrest BUTTERWORTH 
James H. Brewster, Jr. 
Epwin S. S. SUNDERLAND 
HerRMAN FRASCH WHITON 


Joun SLOANE 

Joun P. Witson 
BaRKLIE HENRY 
Rowanp L. RepMonp 
HAMILTON HADLEY 


Member 








Federal Reserve System 


New York Clearing House Association Federal Deposit Insurance Corporation 


tributions that were payable upon option 
either in shares or cash. This is plainly 
inequitable and this section of the Prin- 
cipal and Income Act was certainly not 
intended to cover this type of a payment. 
It may be that the very nature of the 
case, the spelling out of the distribution 
of part of the principai of the “Mutual 
Fund” (in the form of profits), removes 
such cases from coverage by the Principal 
and Income Act. 

In any case, the holding of shares of 
“Mutual Funds,” that periodically dis- 
tribute profits, as investments in individ- 
ual trusts presents problems of allocation 
which, it seems to me, should have more 
consideration. 

L. K. Elmore, 
Deputy Bank Commissioner 
Hartford, Conn. 


Ep. NoTE: In New York it has been held 
that cash distributions belong entirely to 
income, irrespective of source. See Shat- 
tuck, “Capital Gain Distributions—Prin- 
cipal or Income,” March 1949 T&F, p. 
160 and July, 1949, p. 429; Young, “A 
Dissent on Capital Gain Distributions,” 
May, 1949, p. 280, and Aug. 1949, p. 467. 


Defense against Surcharge 


In the May, 1950 issue, at page 354, 
there is Pennsylvania 
Supreme Court case, — Lentz Estate, 364 
Pa. 304. In speaking of the number of 
times the account was reviewed, there is 
the statement, “from 27 to 60 times a 
year between 1926 and 1941.” I wonder if 
this is a misprint. Does it mean the ac- 
count was reviewed 27 to 60 times in the 
fifteen years, or does it mean that during 
these fifteen years the account was re- 
viewed 400 to 900 times? 


reference to a 


G. L. White. 
Vice President and Trust Officer, 
Newton-Waltham Bank and Trust Co. 


Newton Centre, Mass. 


Ep. Notre: Our Pennsylvania legal edi- 
tor, E. C. Shapley Highley, confirms the 
foregoing statement, pointing out, that 
the then trust investments officer of the 
trustee (Girard Trust Co.) testified at 
length in respect to the amount of atten- 
tion given to investments by the various 
groups in the bank. His testimony was 
summarized by the lower court and re- 
peated in the opinion of the Supreme 
Court, which refused to surcharge the 
trustee: 

“.. these investments, together with 
all trust portfolios, were considered daily 
by the research department of the trus- 
tee’s trust department; that a_ special 
investment committee of the trust de- 
partment met several times a week and 
considered the trust portfolio. Such in- 
vestments as this committee thought war- 
ranted further consideration were taken 
not less than weekly to an investment 


(Continued on next page) 
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iy EDITORIAL... 


The Financial Secretary 


PERSONAL AGENCY SERVICES MERIT DEVELOPMENT 


USTODIAN and safekeeping services for securities 

have proven mutually welcome to trust departments 
and customers, being one of the easiest to sell and pro- 
viding a natural lead to other fiduciary and bank services. 
Many prospects, however, still think of it as a mere 
coupon-clipping operation which does not justify the neces- 
sary charges, and for a great many it leaves much to be 
desired. 

There is unquestionably a very large and untapped mat- 
ket for extended services of a financial secretaryship nature 
in addition to the usual collection of security income and 
notification of rights, calls and maturities. One of the most 
valuable jobs a trust company can do for busy people of 
varied interests is to relieve them of oversights in collection 
of recurring income from other sources or payment of re- 
curring charges. Realizing this. more trust departments are 
offering and inviting use of their facilities for: 


a. Collection (and crediting to bank account or re- 


mitting) of interest on notes and mortgages. of 
royalties and claims, annuities and trust funds and 


rents; 
b. Payment of life. fire and liability insurance premi- 
ums. mortgage or note interest, rents, income and 


property taxes and even recurrent bills. 


Making arrangements for depositing collections to the 
individual's bank account and debiting it for payments 


gives greater usefulness to both accounts. The tickler sys- 
tems of the modern trust department with record-and-check 
control provide safeguards far superior to those of most 
individuals, firms or institutions, and can be as important 
to a college or business firm as to a world traveler or busy 
executive. Personal agency services such as these also offer 
a way in which they can buy that most valuable commodity 
—Time—while also enjoying relief from worry and avoid- 
ance of costly oversights. The furnishing of data for income 
tax purposes is another time-saver which can also assure 
against inaccuracies and possible overpayments. 

It can readily be seen that losses through lapsation of 
insurance, the penalties on past-due taxes and such neglect- 
ed actions would make the custody fee very nominal. Any 
insurance agent can cite instances where a personal fortune 
or a business has been lost in whole or in part as a result 
of neglect of insurance premium payments. 


While fees vary throughout the country, security custody 
service is generally considered profitable, and disclaimer 
clauses or liability coverage provide a safeguard against the 
long-shot possibility of a serious omission. Such omissions 
are altogether too likely when action is dependent on the 
average individual’s attention without benefit of system and 
daily follow-up. People have a right to such services, and 
to expect their banks to provide it for them, but few realize 
that it is available or moderate in cost. It is good public 
relations as well as good business to let them know. 





(Correspondence Continued) 


committee of the board (of Managers) 
for its consideration and advice. These 
investments in question over the ac- 
counting period were considered no less 
than six hundred and seventy-nine times 
by these committees. . . .” 


On Stockholder Agreements 


Having read the first installment on 
the article “Tax Aspects of Business Pur- 
chase Agreements” by Ray and Ham- 
monds (June, p. 368), I am anticipating 
With interest the next two issues of your 
very fine publication. I would appreciate 
your calling to the attention of the 
authors an observation concerning 
Schroeder v. Zink, cited on the first page, 
in the hope that some reply might be 
forthcoming prior to the conclusion of 
this article. 


Specifically, I am not convinced that 


Juty 1950 


the State of New Jersey has a law pe- 
culiar to itself. That case as I read it 
hinged upon whether this was a “transfer 
intended to take effect at or subsequent 
to death.” It is apparent that the agree- 
ments between the stockholders and the 
Corporation contemplated precisely such 
an eventuality. The court refers to but 
distinguishes Grell v. Kelly. The differ- 
ence between the two cases is that in the 
Zink case there was no restriction upon 
the sale of the decedent’s stock during 
his lifetime. 


The court in the Grell case cites in re 
Fieux Estate, stating that it had par- 
ticular cogency since the New York trans- 
fer tax law had served as a model for the 
New Jersey act. In the Fieux case the 
decedent and four others had each obli- 
gated himself not to dispose of his stock 
but hold it for the benefit of the others, 
and to sell at par ($100) at their election 


in the event of the severance of connec- 
tion with the corporation by voluntary 
act or death. The court held in that case 
that this was not a transfer, deed, or 
agreement made in contemplation of 
death, or to take effect at death. 


I would further like to commend to the 
authors’ attention the Hoffman case, 2 
T.C. 1160, and the Mathews case, 3 T.C. 
525. In both these cases the Tax Court 
held that the price fixed was not deter- 
minative of value because the decedent 
could at any time have transferred or 
disposed of his shares during his life- 
time. From the foregoing it would appear 
that New Jersey is not too far out of 
line. 


Edward Brancati, 


President’s Field Staff, 
Phoenix Mutual Life Ins. Co. 
New York City 
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NEWS PARAGRAPHS... 


Bi-State Trust Conference 


Trustmen from Oregon and Washing- 
ton met in Portland on May 12 and 13 
in the annual Bi-State Trust Conference. 
Also represented was the Mortgage and 
Trust Companies Association of British 
Columbia, through W. Stuart McNab, 
assistant manager of The Royal Trust 
Co. at Vancouver, who presided over 
one of the three sessions. 

The first of these was given over to 
discussions on pension trusts, by Reno 
P. Ransom, vice president of Seattle- 
First National Bank, and new business 
and estate planning, by C. E. Ivey, trust 
officer, First National Bank, Eugene. 


LeRoy B. Staver, trust officer of The 
United States National Bank of Port- 
land, outlined his suggestions for 
streamlining the administration of small 
estates. Personnel training programs 
were treated by L. S. Severance, assist- 
ant trust officer of the same bank. 


At the third session, Portland attor- 
ney Frank E. Nash discussed the prob- 
lems incident to continuing a going 
business. Gilbert T. Stephenson, direc- 
tor of the Trust Research Department, 
Graduate School of Banking, closed the 
conference with a talk on trust invest- 
ment policy in a changing economy. 

J. R. Smith, assistant trust officer of 
The Bank of California, N. A., at Port- 
land, was succeeded as president of the 
Trust Companies Association of Oregon, 
by Lawrence L. Clark, trust officer of 
The First National Bank of Portland. 
President of The Corporate Trustees 
Association of Washington is H. A. 
Hendricks, vice president of The Na- 
tional Bank of Commerce in Seattle. 


A AA 


Common Fund Ruling 
Permits Higher Fee 


A bank whose schedule of trust fees 
based on principal calls for a higher 
rate for real estate loans than for other 
investments may make such a charge 
to a trust which participates in a com- 
mon trust invested in part in real estate 
loans. The Federal Reserve Board has 
so ruled in response to an inquiry under 
Section 17 (c) (8) of Regulation F 
which prohibits banks operating com- 
mon trust funds from receiving, either 
from the common fund or the partici- 
pating trust, any additional compensa- 
tion by reason of participation in the 
common fund. 
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In stating that the bank may charge 
the higher rate based on the proportion 
of common fund investments in real 
estate loans, the Board ruled that the 
bank would not thus be receiving any 
additional fee by reason of the partici- 
pation since it would not be making 
any greater charge than if the individ- 
ual trust fund were invested separately. 
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Trust Council News 
Walter A. Craig, C.L.U., of State 


Mutual Life Insurance Co., was elected 
president of the Philadelphia Life In- 
surance and Trust Council at its recent 
annual meeting. Melville E. Ambler, 
assistant secretary of Land Title Bank 
and Trust Co., was named vice presi- 
dent while Sidney B. Dexter, assistant 
vice president of the same bank, was 
chosen treasurer. The new secretary is 
Cleo C. West, of Prudential Insurance 
Co. 

The Delaware Life Insurance and 
Trust Council, at its annual meeting on 
June 2, elected as its president Joseph 
Rhoads, assistant vice president of the 
Wilmington Trust Co. Newly elected 
vice president is Leonard C. Kiesling, 
Continental American Life Insurance 
Co.; secretary George R. Daugherty, 
trust officer of Equitable Trust Co.; 
and treasurer J. Paul Heinel. Travelers 
Insurance Co. 

Cash prizes were awarded recently 
by The Cincinnati Council of Life Un- 
derwriters and Corporate Trustees in 
its Third Annual Legal Instrument 
Drafting Contest. William M. Long of 
Ironton, law student of the University 
of Cincinnati, was awarded first prize 
of $100. Presentations were made by 
Probate Court Judge Chase M. Davies 
of Hamilton County. 

The contest was open to students of 
the Salmon P. Chase College of Law 
and the law school of the University 
of Cincinnati, and the requirement was 
the drafting of a will for a husband 
and father. There was required to be 
set up a trust under the will which 
would qualify for the marital deduction 
under the 1948 tax law. Five prominent 
Cincinnati attorneys served as judges 
of the contest. 

The Siouxland Estate Planning Coun- 
cil was organized in Sioux City, Iowa, 
on May 4th, with Howard L. Johnson, 


vice president and trust officer of the 
Security National Bank, as president, 
Elected vice president was E. E. Egan, 
special agent of the Northwestern Mu- 
tual Life Insurance Co., and secretary 


Richard W. Beebe, C.P.A. and attorney. 
aA a A 


Short Trust Course 


The fourth annual Short Trust 
Course, sponsored by the Connecticut 
Bankers Association and State Banking 
Department in cooperation with the 
University of Connecticut, was held at 
Storrs on June 26-27. The curriculum 
consisted as follows: 


Life Insurance as a Trust Officer 
Sees It: William C. Fenniman. vice 
president and trust officer, Phoenix 


State Bank and Trust Co., Hartford. 

Public Looks at Trust Departments: 
Charles J. Zimmerman, associate man- 
aging director, Life Insurance Agency 
Management Association, Hartford. 

Personnel Relations: W. 
Loring, Southern New England Tele- 
phone Co., New Haven. 


Douglas 


Jointly-Owned Property: Reese H. 
Harris, Jr., Hartford, Counsel for the 
Association. 

Common Trust Funds: A. Fuller 
Leeds, assistant vice president and trust 
officer, Bridgeport-City Trust Co. 

Relation of Bank Examiner to Trust 
Department: Lynwood K. Elmore, Dep- 
uty Bank Commissioner. 

The trust course is conducted under 
the supervision of a committee headed 
by Phelps Lewis, trust officer of the 
First National Bank and Trust Co. of 
New Haven. 
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Georgia Trust Meeting 


A state-wide meeting of trustmen was 
held by the Trust Division of the Geor- 
gia Bankers Association in Atlanta on 
June 23. The morning session featured 
a discussion on building new trust busi- 
ness, led by Craig R. Smith, assistant 
vice president of the Central Hanover 
Bank and Trust Co., New York. The 
new philosophy of trustee responsibility 
in connection with investing in common 
stocks was described by John F. Sulli- 
van, senior analyst and consultant of 
Merrill Lynch, Pierce, Fenner & Beane. 

Harrison Jones, chairman of the 
board of The Coca-Cola Co., addressed 
the luncheon meeting. Later the dele- 
gates heard Furman Smith, Georgia 
legal editor of Trusts AND EsTATEs, re- 
view recent developments in estate taxes. 
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Attorney, Trustman and Underwriter in 


Estate Planning 


This is a summary of a Forum Dis- 
cussion held on April 25 under the 
auspices of the Hartford Chapter of 
the American Society of Chartered 


ATTORNEY'S 


VIEWPOINT 


EDWIN M. OTTERBOURG, ESQ. 


Otterbourg, Steindler, Houston & Rosen, New York City 


HE other speakers on this Forum 

and I are in accord, I am sure, that 
it is settled public policy that the prac- 
tice of law and the giving of legal ad- 
vice should be confined to those who 
are licensed to practice law, and are 
therefore subject at all times to tests 
of character, the discipline of the courts, 
and compliance with professional ethics. 
While each of us may have a selfish in- 
terest in furthering the work of his own 
profession, we must all agree that the 
policy which requires that the practice 
of law be confined to lawyers is of para- 
mount public interest. 


Our public is avid for information 
about taxation, and so it has come about 
that there has grown up a plethora of 
people who claim to be experts or au- 
thorities on this, that, or the other 
branch of the tax law. They do not 
seem to realize that they are just as 
much in the field of law when they give 
legal advice which is relied and acted 
upon in respect to the tax law, as if 
they were advising on the law of negli- 
gence or real property. 

Randolph E. Paul, formerly counsel 
to the Treasury, in an article entitled 
“The Responsibilities of the Tax Ad- 
viser,” pointed out that although the 
“tax law begins with the statute, it has 
no ending there’; that a tax adviser 
“must constantly make accurate apprais- 
als of changes in the climate of judicial, 
legislative, and administrative opinion” ; 
and that it is not enough for him to 
“know the present and future of tax 
law” and indeed, that the tax adviser 
who “draws a trust instrument is a bold 
man if he moves forward without know- 
ing the applicable law of perpetuities 
and the relevant rules governing pow- 
ers of appointment; he had better have 
a bowing acquaintance with the subject 
of conflict of laws.” 
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This tax problem is only a small part 
of the law involved in planning an 
estate, even though the general public 
is not aware of this and in the initial 
contacts with a trust officer or a life 
underwriter it is the subject of taxation 
that is being principally discussed. As 
a matter of fact, for a law student at 
Harvard to even begin to be equipped 
with the theoretical knowledge neces- 
sary in connection with estate planning, 
he is required to take the following law 


courses: 


Participants in the Estate Planning Forum: Front row, left to right, Basil S. Collins, vice 
president, Old Colony Trust Ce., Boston; Edwin M. Otterbourg, New York City attorney, 
chairman of the American Bar Association’s Committee on Cooperation with Life Under- 
writers; and John J. Kellam, C.L.U. general manager, National Life of Vermont, New 


Life Underwriters. Dean Laurence J. 
Ackerman of the University of Con- 
necticut School of Business Admin- 
istration, served as moderator. 


(96 hours) 


(64 hours) 


Property | 
Property II 
Trusts (64 hours) 
Conflict of laws (64 hours) 
Taxation (64 hours) 
Insurance (32 hours) 
Legal accounting (32 hours) 


Business organizations (64 hours) 
What Is Estate Planning? 


My definition of an “estate plan” 
would be that it is an arrangement 
sound in law through which the direc- 
tions and wishes of a man can be in- 
corporated and set forth and practically 
carried out after his death. Obviously, 
such a plan must involve a will and 





Courtesy Life Association News 


Canaan, Conn. 


Back row, Francis T. Fenn, Jr., C.L.U., associate general agent, National Life of Vermont, 
forum chairman; Laurence J. Ackerman, dean of the school of business administration, 
University of Connecticut, forum moderator; and Robert E. Wilkins, C.L.U., manager, 


Prudential, president of the Hartford Chapter of C.L.U.’s. 
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may involve testamentary or living 
trusts, life insurance with various forms 
of settlement, gifts, agreements in re- 
spect to partnerships or corporate hold- 
ings, and in short, depending upon the 
character of the estate, a job which cov- 
ers the application of nearly every 
branch of civil law. 

A proper estate plan involves not 
only practical business, investment and 
financial advice, but also an understand- 
ing of human nature, the peculiar cir- 
cumstances of the man’s family and 
other relationships, and that gift of 
prophecy which comes with long ex- 
perience involving the making of pro- 
visions against a happening of untoward 
events. After you get the benefit of all 
of these in connection with an estate 
plan, there must be applied the knowl- 
edge and experience as to how, in con- 
nection with the administration of an 
estate through the courts and through 
outside of the 
itself. the plan 


insurance payments 


estate administration 


will work. 


To sum it up, an estate plan demands 
the combined services of a lawyer, an 
insurance man, and a trust officer. In 
many complicated estate plan situations, 
a certified public accountant would be a 
valuable addition to the team. Of course. 
since the decision /n the Matter of Ber- 
nard Bercu, in which I was counsel 
for the New York County Lawyers As- 
sociation, | am not too popular with 
the accountants. They urged upon the 
Court that to become a certified public 
accountant a man had to take certain 
courses of study in law and taxation, 
and they claimed that they were speci- 
ally equipped with knowledge of this 
law and should be permitted to give 
advice as consultants. or specialists 
therein. The contentions are somewhat 
analagous to those we sometimes hear 
from trust officers who claim to have 
a specialized knowledge of the law of 
trusts, wills and estate administration. 
and from some life underwriters as well 
in relation to the field of insurance law. 
which of course crosses over into the 
field of wills, trusts and similar matters. 
The Court made the following com- 
ments: 

“An accountant may know more about 
the tax law than some law practitioners, 
just as a labor relations adviser, trust offi- 

customs broker may know more 
about the law relating to their businesses 
than many lawyers not specialists in the 
law relating to such business. A layman 
may know a lot of law about a particular 
subject, upon the knowledge of which 
he may rely at his own risk in his own 
business. He may not, however, set him- 
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“T can see those poor guys back at the 
office right now .. . with nothing better to 
do than stand around the water cooler, 
chewing the fat... .” 
Copyright 1950 Cartoons-of-the-Month 





self up as a public consultant on the law 
of his specialty. If the services of a spe- 
cialist in some particular branch of the 
law are required, the public must still 
turn to the bar, for all the reasons of 
public protection for which the bar and 
bar standards are maintained.” 


“ 


. . . One might become informed, and 
even expert, in some narrow specialty of 
medicine without the general training, 
preparation and experience required for 
admission to practice medicine. Yet we 
know that only the generally trained doc- 
tor, grounded in medicine as a whole, has 


the understanding requisite to practice 
medicine in any of its branches. . . . Simi- 
larly, the law specialist should be trained 
and grounded in the law. A_ thorough 
knowledge and understanding of basic 
legal concepts, legal processes and the 
interrelation of the law in its parts are 


quite essential to the practice of law in 
any of its branches.” 


The Borderline 


It is not necessary to refer to other 
decisions which have been handed down 
in nearly every state of the Union which 
are substantially to the effect that advice 
given in this field of estate planning in- 
volves necessarily the practice of law. 
The difficult problem here is where is 
the danger point when the life under- 
writer or the trust officer crosses over 
from the pursuit of his entirely legiti- 
mate and useful sphere into the practice 
of law. 

From the public point of view. the 
sooner the lawyer is brought into the 
picture the better it seems to me. From 
the point of view of the life underwriter 
and the trust officer, the sooner the 
danger of getting into the field of legal 
advice is ended by bringing the lawyer 
in, the better. From the point of view 
of all three. the sooner they get together 
in one room and consider the estate 
plan together, the better the job will be 
done. 

But Mr. John Q. Public is talking 


with a life underwriter or a trust officer. 


and he is not even aware of what is 
involved in working out an estate plan. 
He has just become interested either 
through an advertisement or a letter or 
because someone suggested that he look 
into the matter. He has not the remotest 
idea that he is going to be required to 
tell all about his personal affairs and 
his financial set-up, nor does he want 
to go into extensive and tedious con- 
ferences. He just wants to find out 
about things and then he may become 
interested in having the job done. 


Here you come to the heart of the 
practical problem. The representative 
Mr. John Q. Public must have suffici- 
ent confidence to state all of the facts 
about his own affairs. He should be 
told in the very first instance, irrespec- 
tive of whether he is being interviewed 
by a life underwriter or a trust officer 
or a lawyer, that there are certain facts 
about his affairs that must be mar- 
shalled. Here are some of the things 
which must be inquired about which 
are basic: 

A. Names, addresses and relationship 
of those to benefit. 


B. Ascertaining amount and nature 
of property. 


C. Find out about other assets or 
inheritances of beneficiaries. 


D. Joint property. 

E. Life Insurance. 

F. Facts and plans about business 
interests. 

G. Ascertain amount and nature of 
debts. mortgages. etc. 


Then he must be asked what his gen- 
eral ideas are as to general and speci- 
fic legacies, about how much does he 
want to provide either by outright be- 
quest or by income. At this point, if not 
earlier, a “family tree” should be put 
down on paper so that Mr. John Q. 
Public can get the picture of his whole 
family to aid him in his judgment of 
what he wants to do and for whom he 
does not want to do. At this point like- 
wise. some time should be taken out to 
set up an approximate inventory or 
statement of all that the man has to 
dispose of so that he can see the entire 
picture. 

When all of the foregoing facts have 
been marshalled, if he is talking to a 
trust officer this would be the time for 
the latter to explain the services that his 
institution offers and the trust depart- 
ment policies relating to investments. If 
the interview is being had with a life 
underwriter, this would be the time to 
explain to the prospect the various 
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kinds of insurance his company offers 
and the kind and variety of settlement 
options and payment provisions that 
can be arranged. 


Enter the Attorney 


The foregoing represents in part 
many of the business aspects of an 
estate plan problem which must prelim- 
inarily be developed and fully dis- 
cussed, and all of this comes within the 
proper functions of a life underwriter 
or trust officer. But we have now 
reached the point where with propriety 
the prospect should be told that, if he 
is interested in going ahead with the 
matter, his lawyer should sit in on the 
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ASSETS 


United States Government Securities. ..... 


State, Municipal and Other Securities, including 
Stock of the Federal Reserve Bank ...... 


LIABILITIES 


Capital Stock .....+ ++ $ 15,000,000.00 
Surplus ...++s+eeeee 30,000,000.00 } 
Undivided Profits .... « 10,348,159.46 
Reserve for Contingencies. . 3,000,000.00 


$1,021,625,960.65 
31,986,998.92 


further discussions. The lawyer will 
have to draw the papers in any event 
and the whole thing will have to be 
gone over with him again and at length 
the longer his entry is delayed. 

If, instead of doing this, the life un- 
derwriter or trust officer gets himself 
into a position where he drafts legal 
instruments, gives advice as to various 
legal arrangements which will have this 
or that effect upon the man’s estate 
or his beneficiaries, or that if he ar- 
ranges his affairs one way as distingu- 
ished from another, the probable tax 
consequences will be this or that, all 
such advice will in my opinion come 
into the field of unauthorized practice 


- $ 185,890,347.30 
504,058,621.97 | 


111,786,120.99 
310,718,730.60 
3,642,290.19 | 

1.00 

4,096,311.02 
$1,120,192,423.07 | 
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Capital Funds $ 58,348,159.46 





1,053,612,959.57 
5,369,396.64 
2,861,907.40 
$1,120,192,423.07 


United States Government Securities carried at $80,133,288.10 are pledged tosecure U. S. Govern- 
ment Deposits and other Public Funds and for other purposes as required or permitted by law. 
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Everywhere in Greater Cleveland 
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Federal Reserve System 
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of law. Such advice involves an assump- 
tion of responsibilities by the life un- 
derwriter or the trust officer for which 
is neither equipped nor which, in all 
fairness to the prospect or to himself, 
he should assume. 


Aside from all this and purely in the 
spirit of cooperation, it is bad business 
for the trust officer or life underwriter 
to create a situation which develops ill- 
will or suspicion in the mind of the 
prospect’s lawyer. Cooperation is not 
a one-way street. Lawyers are anxious 
to welcome in estate planning the as- 
sistance of life underwriters and trust 
institutions. A proper estate plan will 
result as the composite work of all. They 
do not and should not compete by be- 
littling the services of any. All can make 
a most valuable contribution 
prospect should be told this. 


and the 


In any community where a trust in- 
stitution or a life underwriter violates 
these obviously sound business princi- 
will lose 
more than they can possibly gain by 


ples, in the long run they 


trying to be over-smart or going be- 
yond their legitimate function for the 


sake of putting through a plan for some 
individual, however important he may 
be. Where a life underwriter or a trust 
institution or a lawyer acquires the 
reputation that they do not work with 
any of the others or that they have 
in their drive for employment  over- 
reached, ignored or reflected upon the 
competence and ability of any of the 
others in his field, it is 
demonstrably a very poor business poli- 


respective 


cy irrespective of any question of un- 
authorized practice of law. 


Typical Procedure 


The following as a summary of a typi- 
cal problem involved in an estate plan 
which is in use for study purposes by 
' law students at Harvard 
Law School. A fictitious client, delight- 
fully named “Gold,” is a successful man 
62 years of age, and has a family and 
varied business interests. Both he and 
his wife require an estate plan which 
will involve (1) the establishment of a 
charitable foundation; (2) the estab- 
lishment of an inter vivos trust which 


second-year 


will give their children economic se- 
curity; (3) adequate financial security 
for Mrs. Gold in case of her husband’s 
prior death; (4) control of the Gold 
Chemical Corporation to pass to his 
son; (5) adequate gifts to various ser- 
vants and token gifts to a brother and 


sister: and. of course. (6) conservation | 


Continued on page 473) 
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Marital Deduction Clauses 


THOMAS S. EDMONDS 


Member of the Chicago Bar; Chairman, Probate Courts Law and Procedure Committee, 
Section of Real Property, Probate and Trust Law, American Bar Association 


ERRATUM: Jn the June installment 
of this excellent paper, a typograph- 
ical error occurred in the first sen- 
tence of the first full paragraph in 
the middle column on page 381, which 
created an entirely contrary impres- 
sion. The sentence should have read 
(new matter in roman type): “It 
should be noted that although a be- 
quest of a fraction of the residue is 
sometimes used for marital deduc- 
tion purposes, this type of bequest 
does not effect the maximum Fed- 
eral estate tax saving. In such cases 
the bequest must bear a fractional 
part of the Federal estate tax.” 

Since the preceding paragraph 
dealt with formula type bequests it 
was made to appear that such be- 
quests possessed the indicated tax 
disadvantage and that the so-called 
Greeley formula must be used for 
computing the tax. Actually, the 
reverse is true. The editors greatly 
regret the disappearance of the miss- 
ing words somewhere between manu- 
script and printed page, and extend 
apologies to the author whose repu- 
tation deserved better treatment. 


REQUENTLY the marital trust pro- 

vides that, on death of the surviving 
spouse, any accrued or undistributed in- 
come is to be paid to the spouse’s execu- 
tor. The purpose of such a clause is to 
prove beyond peradventure that all of 
the income is payable to the surviving 
spouse. However, in many jurisdictions 
such a provision may violate the Rule 
against Perpetuities for the reason that 
the executor or administrator may not 
be appointed within lives in being and 
21 years thereafter. It is, of course, 
recognized that the accrued and undis- 
tributed income ordinarily involves 
relatively small sums and that in the 
absence of such a provision in most 
jurisdictions the income will be pay- 
able to the estate of the surviving 
spouse. Nevertheless, it would seem un- 
desirable to needlessly violate the Rule, 
and that consequently such a provision 
should be eliminated. 
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Ordinarily, when the will contains a 
marital and residuary trust, the testa- 
tors plan for the distribution of the 
estate will be given its fullest effect only 
if the power of appointment conferred 
upon the surviving spouse be not ex- 
ercised. Frequently, the exercise of the 
power will result from the failure of 
the testator to consider problems per- 
taining to his spouse’s estate. 

For example, let us assume a marital 
trust of $200,000 which is subject to 
a general power of appointment exer- 
cisable by will. A substantial part of the 
estate consists of closely held securities 
having no readily ascertainable market 
value. The will provides for the dis- 
tribution of the estate in default of ap- 
pointment by directing its addition to 
the residuary trust. Since the estate of 
the surviving spouse consists of $25,000 
of miscellaneous corporate shares, pro- 
bate is necessary. Even though the pow- 
er of appointment be not exercised, it 
will be necessary for the spouse’s execu- 
tor to include in the estate for estate 
tax purposes the assets of the marital 
trust. While the executor will be entitled 
to reimbursement from the trust for a 
proportionate share of the estate taxes, 
some part of the tax will be payable out 
of the estate’s assets although were it 
not for the marital trust no Federal 
estate tax would be payable. 


Provide for Payment 


The principal problem of the spouse’s 
executor, however, is that it is his duty 
to file the Federal estate tax return and 
to represent the estate in the audit of 
the return by the Department. It is 
difficult to see how in such a case the 
executor and his attorney can be ade- 
quately compensated out of the $25.000 
estate and this may be true in most 
jurisdictions whether the power be or 
be not exercised. It has been suggested 
that in such a case there should be 
paid from the trust a reasonable part of 
the administration expenses. However 


equitable this may seem, a_ trustee 
should be reluctant to make any sub- 
stantial payment in the absence of testa- 
mentary provision authorizing it with- 
out the consent of the residuary bene- 
ficiaries. 

In the case of a surviving spouse hav- 
ing no estate of her own, the power may 
be exercised for the sole purpose of 
providing for funeral expenses and ex- 
penses of last illness. It has been sug- 
gested that no real problem is presented 
because the spouse will exercise the 
power only to the extent necessary to 
provide for death taxes, expenses of 
administration, last illness and funeral 
expenses. However. once the necessity 
of exercise of the power becomes ap- 
parent, is there not danger that the 
exercise may be broader than is neces- 
sary to cover these subjects? 

If the surviving spouse has no sub- 
stantial estate, it is therefore advisable 
that the terms of the marital trust pro- 
vide in default of appointment for the 
payment of death taxes, expenses of 
administration, funeral and expenses of 
last illness from the marital trust. In 
order not to unduly delay distribution 
of the marital trust, it would seem de- 
sirable to give the trustee a broad dis- 
cretion as to the payments to be made 
but to limit the payment of administra- 
tion expenses to those incurred within 
a certain period of the date of death. 


Unintentional Exercise of Power 


Frequently, the surviving spouse will 
unintentionally exercise the power. Such 
inadvertent exercise may be by a will 
executed prior to the death of the de- 
cedent creating the power; it may be by 
broad language of a residuary clause 
such as a bequest of any property over 
which the spouse has power of disposi- 
tion at the time of his or her death; or 
it may be effected by a statute to the 
effect that a residuary clause shall 
constitute an exercise of a general 
power of appointment. It will, of course, 
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be the duty of the marital trusteé to 
determine the validity of the exercise 
or in case of doubt to obtain the in- 
structions of the court. 


It is to be regretted that ordinarily 
the draftsman of the marital trust fails 
to provide against such unintentional 
exercise of the power. The Regulations 
permit the exercise to be limited by a 
requirement that specific reference be 
made to the power or that the instru- 
ment of exercise be deposited with the 
trustee. The Regulations also permit a 
reasonable requirement as to certain 
formalities in the exercise of the power. 
For example, the marital trust may pro- 
vide that must be by a 
written instrument signed by the spouse 


the exercise 


and acknowledged in the same manner 
as a deed. 

Apparently in the case of an exer- 
cise effective on death, the Department 
may take the position that it‘is not per- 
missible to require that the instrument 
of exercise be deposited with the trus- 
tee during the surviving spouse’s life- 
time. However, a requirement of de- 
posit unconnected with the spouse’s 
lifetime is permissible as stated by the 
Regulations. It that the 
marital deduction will not be jeopar- 


pro- 


would seem 


dized by exculpatory language 
tecting the trustee in making distribu- 
tion a certain number of days after the 
spouse’s death if no instrument of ex- 
ercise has been deposited. In such a 
case the rights of the parties are not 
affected and the of the 
clause is the protection of the trustee. 


sole purpose 


In some instances testators have 
sought to avoid the danger of uninten- 
tional exercise by providing that the 
power may be exercised only in favor 
of the spouse’s estate. While such a pro- 
vision may adopt substantially the 
language of the marital deduction law, 
it should be closely scrutinized to deter- 
mine its validity. If by the spouse’s 
“estate” is meant his executor or ad- 
ministrator, then the provision may vio 
late the Rule against Perpetuities and 
consequently be of no effect. It would 
seem that until there are decisions con- 
struing such provisions, the marital 
trustee should make distribution only 


after obtaining court instructions. 


Trustee’s Duties on Death 


On the death of the surviving spouse, 
the trustee will be holding a trust 
which in effect has terminated but 
which cannot yet be distributed. He 
should, therefore, consult the benefici- 
aries to determine their wishes as to the 
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retention or sale of assets and should 
establish an adequate reserve for the 
payment of death taxes. In this con- 
nection, he should consult with the 
spouse’s executor in order to ascertain 
the assets of the probate estate. The 
trustee should distinguish between sol- 
vent and insolvent estates. If the assets 
of the marital trust are substantial, the 
tax due by reason of death could exceed 
the testamentary estate. Consequently, 
the trustee may be liable for all or a 
portion of the tax. He should consider 
whether the spouse’s executor will be 
entitled to reimbursement for estate 
taxes paid. It will be the duty of the 
trustee to furnish the executor a state- 
ment of trust assets as of the date of 
death so that such assets may be in- 
cluded in the estate tax return. Natur- 
ally, if the deceased beneficiary leaves 
no estate requiring probate, it may be 
the trustee’s duty to attend to the filing 
of the Federal estate tax return. 

Before distribution of principal or 
income can be safely made, the period 
for contesting the will of a surviving 
spouse should expire. It will be neces- 
sary also for the trustee to determine 
the validity of the exercise of the power 
of appointment. When real estate of 
the trust is located in various States, 
validity of the exercise will be deter- 
mined by the laws of the respective 
States. 

In most jurisdictions the exercise of 
a general power of appointment, 
whether it be by will or by deed, sub- 
jects the appointed property to the 
claims of creditors. Ohio may be an 
exception to the general rule. 


To Whom Distribute? 


There is a diversity of opinion as to 
whether it is the trustee’s duty to dis- 
tribute the property to the surviving 
spouse’s executor or directly to the ap- 
pointees. In England it is well estab- 
lished that distribution should be made 
to the whether or not the 
estate is insolvent. Apparently, Massa- 
chusetts is the only State which has 
followed this view. There are decisions 
in New York and New Jersey rejecting 
this doctrine. 


executor 


With the exception of Massachusetts, 
in States which permit creditors to 
have recourse to the appointed property 
the law is apparently unsettled as to 
the exact procedure to be followed in 
case the estate of the surviving spouse 
proves to be insolvent. While allowance 
of debts in the form of claims against 
the estate of the spouse would not neces- 





sarily be binding on the trustee, never- 
theless such allowance should strongly 
indicate the validity of the debts. If, 
however, the trustee has any doubt as 
to his duty or the validity of the debt, 
it would be well to secure the instruc- 
tions of the court. 


Clearly, then, the power of appoint- 
ment should meet two specifications, 
namely, that it is not susceptible of in- 
advertent exercise, and that since assets 
of the trust may have a situs in a State 
where the surviving spouse’s creditors 
are permitted recourse to the appointed 
property, the power should be exercis- 
able only in such manner as to furnish 
the trustee with a maximum of informa- 
tion as to creditors’ claims. An ex- 
ample of such a power is as follows: 


“Upon the death of my wife the entire 
remaining principal of the Marital Trust 
shall be paid over, conveyed and distrib- 
uted either to the estate of my said wife 
or to or in favor of others free from all 
trusts hereby created in such manner and 
in such proportions as my said wife may 
appoint in and by her Last Will and 
Testament making specific reference to the 
power of appointment. I direct that no 
exercise of the power of appointment shall 
be effective unless specific reference to 
the power shall be made in the Will of 
my said wife exercising the power.” 


PROPERTY 
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The appointment of National 
Trust Company as ancil- 
lary administrator expe- 
dites the realization 
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HIGHLIGHTS OF A. LB. TRUST MEETING 


HE price of allowing socialism, un- 

der the guise of a “planned econ- 
omy,” to permeate the American national 
life is the surrender of personal freedom, 
J. Kaye Ewart, newly elected president 
of the American Institute of Banking, 
said in his inaugural address at the 
final business session of the A.I.B.’s 
Golden Anniversary Convention held in 
Minneapolis during the week of June 
llth. Mr. Ewart, who is vice president 
of the National Bank of Washington, 
Tacoma, succeeds Hartwell F. Taylor, 
vice president of the Bank of Virginia 
in Richmond. Some 1,700 delegates 
made this by far one of the largest con- 
ventions in years. 

“The A.I.B. today faces a strange 
paradox,” Mr. Ewart continued. “As a 
truly democratic institution within the 
framework of democracy, it is prepared 
and able to do the most outstanding job 
for the business of banking in all its 
history. This position has been achieved 
at a time when democracy itself was 
never closer to destruction through the 
diffusion of false ideologies which have 
permeated into almost every segment of 
our national life—ideologies which 
would reduce all men to the lowest eco- 
nomic level and thereby supposedly 
strengthen the weak by weakening the 
strong. The lie of this philosophy is 
recognized and acknowledged by think- 
ing people everywhere. 

“Through fifty years of growth and 
development, the American Institute of 
Banking is prepared to meet this chal- 
lenge. Our formal educational program 
and our informal forum and seminar 
activity have developed and will con- 





ALTON P. BARR 


J. KAYE EWART 


tinue to develop a corps of ‘informed’ 
bankers. Our public speaking and de- 
bate activity has developed and will 
continue to develop a corps of ‘articu- 
late’ bankers. Our Public Relations 
Committee will continue its work in 
arranging for the dissemination of the 
information and our Publicity Com- 
mittee will continue its work of bring- 
ing the results of our program to the 
attention of the rank and file through 
the nation’s press. 


“The time has come when banking 
and bankers alike must ‘stand up and 
be counted, for if democracy fails, 
neither private chartered banking nor 
the Institute can survive as a free insti- 
tution.” 


Alton P. Barr, vice president, Secur- 
ity Commercial Bank, Birmingham, 
Ala., was elected vice president defeat- 
ing Edward J. Damstra, assistant vice 
president of Chicago City Bank & Trust 
Co., in the first contest in many years 
between two popularly supported can- 
didates. 


Untapped Market 


In spite of the tremendous growth in 
the trust business during the past thirty 





years, there is still a huge untapped 
market for trust service, Willard W. 
Holmes, vice president of the North- 
western National Bank of Minneapolis, 
declared at the Trust Business and In- 
vestments Conference meeting on June 
14. “We are still administering the 
wealth of our fathers and grandfathers. 
We haven't yet scratched the surface of 
the business which lies in the hands of 
the present generation. 


“The future of the trust business de- 
pends on human relationships — upon 
the quality, the warmth, the sincerity 
attending your daily contacts with the 
people you serve. In the trust business, 
some are administration people; others 
are tellers, accountants, secretaries. But 
we all share a common responsibility 
to countless families. We are standing 
in the shoes of fathers. grandfathers, 
and ‘Dutch uncles.’ 


“In your attitude toward a customer, 
try to make him believe that his ac- 
count is the first thing you think about 
when you get up in the morning and 
the very last thing on your mind in 
the sleepy hours of the evening,” con- 
cluded Mr. Holmes who warned his au- 
dience to be careful about discussing 
what appear to be innocent facts about 
trust customers and their business. 


Investments and Equipment 


Giving the trustee the widest discre- 
tion in the matter of investments is the 
best way to protect funds left in trust, 
Paul I. Wren, vice president of the Old 
Colony Trust Co., Boston. told the Con- 
ference. “No one has the infinite wisdom 
necessary to prepare the most effective 
standards to meet the changes in busi- 
ness trends and in international events 
which exert their influence on the profit- 
ableness of investment during the years 
to come,” Mr. Wren observed. His paper 
is published in this issue. 


In choosing new operations equip- 
ment, trust departments must refuse to 
compromise mechanical 
by the acceptance of prewar equipment, 
declared Joseph T. Keckeisen, assistant 
vice president and secretary, The First 
National Bank of Chicago. Mr. Keckei- 


sen’s discussion of new trust department 


requirements 
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SPEAKERS AT A.1.B. TRUST CONFERENCE 


Shown above are the speakers at the Trust Business and Investments Conference at the 

Golden Anniversary Convention of the American Institute of Banking in Minneapolis. 

Left to right: Paul I. Wren, vice president, Old Colony Trust Co., Boston; Willard W. 

Holmes, vice president, Northwestern National Bank of Minneapolis; S. J. Kryzsko, pres- 

ident and senior trust officer, The Winona (Minn.) National and Savings Bank. who 

presided at the Conference; and Joseph T. Keckeisen, assistant vice president and secretary; 
The First National Bank of Chicago. 


equipment is reported more fully else- 
where in this issue. 
Mr. Ewart announced that the 1951 


will be held June 4-8 in } 


convention 


Pittsburgh. 
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Today's Trust Portfolio 


INVESTMENTS GEARED TO A CHANGING ECONOMY 


PAUL I. WREN 


Vice President, Old Colony Trust Company, Boston, Mass. 


OME jurisdictions still insist on con- 

fining investments to mortgages and 
obligations of the United States Gov- 
ernment, the states, and the various 
municipalities. While there may be 
times in the business cycles when invest- 
ments other than in this restricted group 
are not considered wise. tying the 
hands of the trustee does not constitute 
the best method of protecting the funds 
left in trust. Giving the protector of 
these funds wide discretion and select- 
ing a competent person or corporate 
trustee is the most successful way of 
avoiding dissipation of funds. 

The restrictions under which a trus- 
tee in so-called legal list states operates 
may have been exaggerated. In the re- 
cent report of the Trust Investment 
Study Committee of the New York State 
Bankers Association, sixteen corporate 
trustees represented on the committee 
revealed that only 30‘ of the accounts 
in number and 20% in value of assets 
were restricted to issues legal for trus- 
tees in New York. The settlors had 
taken the matter of restricting their 
trustees into their own hands and had 
granted considerable discretion to the 
persons to whom they entrusted their 
funds. The same result has been ac- 
complished in many states through new 
legislation empowering the trustees to 
invest more freely. 

With the assumption that the trustee 
can buy various types of securities as 
long as he is prudent, let us now turn 
to the program he should consider at 
this stage in world affairs for a normal 
trust account, too large for the common 
trust fund and not nearing termination. 


The Bond Section 


Prudent men still continue to pur- 
chase bonds. The Government has dem- 
onstrated that it has the power to pro- 
tect the present level of interest rates 
and has every intention of doing so. 
United States bonds constitute the basis 





From address before Trust Business and Invest- 
ments Conference, American Institute of Banking 
Convention. 
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of credit in this country. Present prices 
ef governments seem reasonably safe 
for the near future at least. The popular 
Series G bonds seem to offer the most 
value for a bond of the highest grade. 


The spread between these bonds and 
corporate issues of the highest grade 
should be adequate. A spread of only 
10 to 15 points is not. I use the 244% 
yield on 12-year Series G bonds as a 
standard. Whether or not the spread 
between the yield on Series G bonds 
and top grade corporate issues is ade- 
quate. the spread between the yields on 
top grade and second grade bonds is 
not adequate. We have become lulled 
into the feeling that the capital struc- 
tures of all public utility companies 
have been strengthened by the careful 
efforts of the Securities and Exchange 
Commission. that all have 
reduced their debt during the war pe- 
riod, and that the equity behind in- 
dustrial bonds has been increased con- 
siderably. so that the purchaser might 
as well draw one name out of the hat. 


railroads 


This trend of thought will receive a 
rude awakening when competitive con- 
ditions return to business in full force 
and when weaknesses are no longer 
overcome so easily by growth. 


Municipal bonds are not adaptable 
to all accounts. and with the provision 
allowing an individual to split his or 
her income with the spouse, these issues 
are less attractive for many trusts. Prob- 
ably one of the most dangerous types of 
general obligations are the bonds of 
communities of tremendous mushroom 
growth, composed of homes largely fi- 
nanced by the Government and occu- 
pied by workers in cyclical industries. 
Revenue bonds based on earnings from 
providing basic services, such as water, 
electricity, and sewer, to communities 
have become more highly regarded by 
discriminating investors and in many 
cases are preferred to the general obli- 
gations of the same community. 

The main attraction of municipal is- 
sues is the exemption of income from 
Federal income taxes, but those inves- 


tors who need certain brackets of ma- 
turities to meet expected demands for 
cash can find a wide variety of offer- 
ings in this field. The possibility of 
Federal taxation of income from munici- 
pal bonds continues to be a cloud that 
moves closer when the U. S. Treasury 
is examining its sources of revenue. and 
further away when the municipal offi- 
cers blow assembly for the opposition. 
Less has been heard on this subject in 
recent years, but the issue is not dead 
and may be confused by the increase in 
the variety of purposes municipalities 
consider to be a governmental function 
and finance with revenue bonds. 


Question About Preferreds 


Everyone may not agree on which 
bond to buy but all are willing to put 
part of the funds in this type of secur- 
ity. Such is not the case with preferred 
stocks, and many trustees avoid them, 
An account established twenty-five years 
ago with no investments other than non- 
callable stocks 
would have enabled the life tenant to 
ride through the 1930’s without suffer- 
ing from the effects of depression. How- 


high grade preferred 


ever. the limited participation in the 
profits may have penalized the holder 
during periods such as the present when 
the purchasing power of the dollar has 
declined substantially. 

Many people believe that when a pre- 
ferred stock proves to be a sound in- 
vestment over a period of year. the 
common stock, while fluctuating more 
in value and in dividends paid, proves 
to be equally sound and more profitable 
during the same number of years. The 
reverse is likewise true. The policy of 
my trust company has been to concen- 
trate its investments in the two ends 
of the investment market, high-grade 
bonds and common stocks. 


Commons Offer Opportunity 


In the area of common stocks the 
prudent trustee has an opportunity to 
gear his program to a changing econ- 
omy. He can accomplish this purpose 
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not only by changing the proportion of 
equity the total fund 
but also by varying the emphasis on 
one group of common stocks over an- 
other. We find in recent years a much 
finer division among the general classi- 
fications of railroad, public utility, in- 
dustrial, bank and insurance. For ex- 
ample. we used to believe that the same 
industry troubles affected all railroads, 
but we have noticed that the western 
roads with long hauls seem to have 


investments to 


insolvable problems 
with 


fewer apparently 
than of the 
short hauls. high cost terminal opera- 


some eastern roads 


tions, large business, and 


keen competition from other forms of 


passenger 


transportation. Other fields bear the 
same division. 
\ conscientious trustee will break 


down very minutely the general classi- 
fications which are bandied about with 
great freedom and then select the ones 
with the most favorable (or at times 


the least outlook. While 


not necessarily a guide to the future. it 


unfavorable) 


is alwavs interesting to examine the 
performance of the individual groups 
between two periods when the market 
averages are at the same level. Such an 
opportunity occurred in April when the 
1946 high of the Dow-Jones Industrial 
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Seal commemorating A.I.B.’s 
50th Anniversary 





Average was passed. This comparison 
indicated that the chemical, soap, and 
office equipment companies (largely be- 
cause of the unusually favorable action 
of International Machines 
Corporation common stock) had acted 
much better than the stocks of building 
material. tobacco and farm equipment 


Business 


companies. 

When the funds of a wealthy busi- 
nessman, more interested in long-term 
growth of funds than in current income, 
are being invested, greater emphasis 
should be placed on interesting growth 
situations. Here only a small part of the 
earnings are distributed as dividends, 
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and the money plowed back (up to 
date, at least) has provided a source of 
additional earnings. On the other hand, 
a widow with a trust fund as her sole 
source of income could not afford to 
have the trustee concentrate his stock 
purchases in such items. Preferably, the 
trustee would look to public utility, 
seasoned industrial, and bank stocks as 
a source of relatively steady and reasen- 
able income, even at today’s prices. 


Common and Pension Trust Funds 


A common trust fund is probably 
the most carefully supervised account 
in a bank and might be used by cus- 
tomers as a yardstick of investment 
policy. It is free from the overriding 
veto of a co-trustee and since it con- 
tains for the most part accounts of 
$50.000 or less, the goal of the invest- 
ment program is similar in one institu- 
tion as compared with another. In order 
to come as close as possible to meeting 
the requirements of the participating 
accounts, we have maintained in our 
fund a substantial position in common 
stocks since it was started in August, 
1945. Stemming from our theory of 
using the two extremes in the invest- 
ment market, we have not consciously 
varied the proportion as much as some 
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other banks, which have moved from 
common stocks into preferred stocks 
and back again. We have kept in mind 
that the fund is composed of a collec- 
tion of small accounts and that the 
percentage at risk in common stocks 
should be slightly lower than in the 
normal accounts of larger size. 

In the past few months, attention has 
been focused on pension funds. Our 
philosophy for a long time has been 
that endowment and trust funds which 
are expected to continue into the in- 
definite future benefit from having a 
participation in common stocks, both 
from the income and the principal point 


What about Common Stocks ? 


RADITIONALLY, of course, they’ve held little charm 
for trustees . .. have been carefully side-stepped 
by responsible people chiefly concerned with con- 


servation. 


And conservation at one time was relatively simple 
merely consisted of preserving a fixed number of 
dollars through the lifetime of a trust. 


But that time isn’t now! 


Too many trustees today, are caught between sepa- 
rate responsibilities to donor, remainderman, and 
beneficiary on one hand... higher taxes, less income, | 
and increased living costs on the other. ] 

True, it’s still a matter of conservation—and should 
be! But whether to preserve principal or purchasing 
and how—presents a very real problem. | 

That’s why the senior analyst and consultant in our ] 
Research Department made that problem the subject 
of a recent study .. . why we think it may have a par- 





power 


ticular interest for you. 


In it, he raises the whole question of common stocks 
... points out both opportunities and pitfalls . . 
fully grades individual industries—and gives you de- 
tails on actual cases. He reminds you again of a chang- 
ing world, that new tactics are called for—and that 
common stocks, judicially used, might help. 

We think you'll find it a helpful report on your 
problems, one that contains any number of good, 
sound, common-sense suggestions on what to do about 


them.* 


If you’d like a copy, just ask. There’s no charge, 


naturally. Just address— 


( Department V-59 


MERRILL LYNCH, PIERCE, FENNER & BEANE 


Underwriters and Distributors of Investment Securities 
Brokers in Securities and Commodities 
NEW YORK 5, N. Y. 
Offices in 98 Cities 
*If you’d like a leaflet outlining some of the services we offer 
banks and trustees—just say so. We'll be happy to mail that, too. 


70 PINE STREET 


of view. An account so invested fluctu- 
ates more in value and return, but we 
believe the average of the results over 
a long period of time will be more fa- 
vorable than from an account composed 
entirely of fixed-income securities. On 
this premise, we have purchased com- 
mon stocks in an amount as high as 
30° of unrestricted pension trusts. 

In the case of most pension trusts, 
funds are added periodically, at least 
during the early years of the fund, so 
that the trustee has the opportunity to 
build his common stock portfolio over 
a period of time and at varying levels 
in the market, as well as having a cash 
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flow which minimizes the risk of being 
forced to sell common stocks at a low 
price. One thing which must be empha- 
sized when adopting a common stock 
position in a pension trust is that it 
will be a costly mistake if courage is 
lost after a sharp break in the market 
and investments are changed to only 
bonds. 


Support for Present Level 


Many factors in the stock market 
favorable to supporting the prevailing 
level of prices have been fully outlined 
by market analysts and commentators, 
In addition, there are a few which may 
have longer term implications and 
which may not have been realized. The 
first is the change in the New York trust 
law permitting up to 35‘0 of the account 
to be invested in bonds and preferred 
and common stocks not on the legal 
list. While this theoretically 
nearly one billion dollars for the com- 
mon stock market after July first, we 
should expect the New York trustees 


releases 


to move slowly when common. stock 
prices are relatively high historically. 


The second factor is the growth of 
pension funds, which according to some 
estimates, might be as much as three 
billion dollars a year. Some small por- 
tion at least is likely to find its way 
into the common stock market. 


A third and more uncertain factor is 
the possibility of life insurance compan- 
ies being permitted to invest part of 
their assets in common stock. One study 
indicates that six billion dollars would 
be available in the event common stocks 
were permitted to the extent of 10% 
of admitted assets. The value of all 
common stocks listed on the New York 
Stock Exchange equals seventy billion 
dollars. Only an optimist would con- 
clude that the present level of stock 
prices could be maintained by these 
factors, but it does appear that the first 
two influences, and the third when and 
if made effective, could provide recur- 
ring buying power as the market re- 
cedes. 

In order not to leave the impression 
that present prices of common stocks 
are bound to continue, I should call 
attention to the artificiality of many of 
the factors maintaining active business 
in this country. In most lines of activity 
at the conclusion of the war, a terrific 
pent-up demand existed. Since that time, 
these requirements have been filled by 
many industries but at a much slower 
rate than originally anticipated, largely 
because of labor difficulties interrupting 
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production. One of the last of these 
groups is the automobile industry, 
which, according to indications, might 
eliminate the substantial backlog of or- 
ders before the passage of many months. 
The demand for goods has been sup- 
ported by liberal consumer credit, heavy 
purchases for foreign consumption with 
funds from either foreign sources or 
the American taxpayer, and the arma- 
ment program to protect our position 
in this cold war. The higher break-even 
points and the increasing rigidity of 
costs must make many industrialists 
uneasy. 

One of the most difficult hurdles for 
a trustee, who may be otherwise bearish 
on the stock market, to overcome at the 
present time is the spread between the 
yields on common stocks and on the 
securities into which he might move 
if he lightens his position in equities. 
If both parts of the prudent man equa- 
tion—the probable income and the prob- 
able safety of principal — have equal 
weight, a trustee hesitates to sell even 
even at the relatively high level prevail- 
ing in 1950 some common stocks when, 
on the basis of dividends being reduced 
50°7, the yield is still somewhat in 
excess of the return on _ high-grade 
bonds. In addition, the low price-earn- 
ings ratios prevalent in today’s market 
might result in the situation where. with 
dividends being relatively secure, prices 
of common stocks might remain stable 
or even improve during a period when 
earnings are declining. As long as this 
spread exists and the outlook for earn- 
ings is not considerably poorer, there 
will be a strong deterrent against the 
sale of common stocks of well in- 
trenched, soundly financed companies. 


One point which should be covered 
briefly is the attitude of the probate 
judges. In Massachusetts, we have been 
particularly fortunate in having oper- 
ated under the prudent man rule for 
over one hundred years. Strangely 
enough, not many cases dealing with 
the problem of investing in securities 
have been heard by the Supreme Judi- 
cial Court. Those which have been de- 
cided seem to recognize the problems 
facing a trustee and the fallibility of 
human nature. 


Illinois Trust Earnings Up 


Gross earnings of trust departments 
of Illinois state banks increased from 
$5,023,741 in 1948 to $5,229,743 last 
year, a gain of roughly 4%. 


Juty 1950 


Nadler Proposes New Type 
Investing Company 


A financing institution on new lines 
recently suggested by Dr. Marcus Nad- 
ler, New York University, would be es- 
tablished by the large institutional in- 
vestors, particularly life insurance com- 
panies. As visualized by Dr. Nadler, 
the company would be chartered by 
Congress. Branches in principal cities 
would be authorized to sell debentures 
yielding a small return to its members. 
It would be permitted to make loans 
to small and medium sized companies 
and to buy equities. 


Increased Dividends 
Forecast For 1950 


Dividends that will reach and prob- 
ably exceed $9.5 billions in 1950 are 
forecast by U. S. News & World Report. 
This total would top by $1 billion last 
years record, and by $1.5 billion the 
dividends of the boom year 1948. Rea- 
son ascribed is that Boards of Directors 
are able and willing to pay out a 
slightly greater percentage of earnings 
and to keep less in the business. Cor- 
porations will still improve their posi- 
tions materially, however, having left 
out of earnings a predicted $9.5 billion. 


or THE PUBLIC ~ 
BY THE PUBLIC 


— 


’ 


In a free economy such as ours, every product and 
every service has its own logical market. 


If you need gasoline for your automobile, a gas 


station is your market. 


If you want food, you go to a grocery store. 


Wall Street is simply the market for the business 
which needs capital to improve its products or 
better its service to the public. 


It is a logical, useful, necessary market—for here 
business finds not only the people who will benefit 
from its productivity, but people who are seeking 
gainful employment for their commodity—Capital. 


. Thus the best interests of both are served. 


And because it is a market of the public, by the 
public, and for the public, it serves the underlying 
principle upon which our economy is based—the 
ultimate good of all. 


R. W. Pressprich & Co. 
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BUSINESS PURCHASE AGREEMENTS 


Part 2 


GEORGE E. RAY and OLIVER W. HAMMONDS 


Estate Tax — Insurance or 
Business Interest? 


What is subject to estate tax where a 
business purchase agreement exists and 
a partner dies? Taxation of both the 
life insurance proceeds and the deceased 
partner’s interest advocated in 
vain by the Commissioner in several 
early cases.° 


In the Boston Safe Deposit & Trust 
Co. case the policy was taken out by 
the partnership and the partnership 
paid the premiums. The Board held 
that the deceased partner’s full partner- 
ship interest was subject to federal 
estate tax but none of the proceeds 
of the life insurance paid to the execu- 
tors of the deceased partner was sub- 
ject to estate tax on the ground that 
the policy was owned by the firm and 
carried for the benefit of the surviving 
partners and consequently the insurance 
was not “taken out by the decedent upon 
his own life” within the meaning of the 
statute. 

In the Dobrzensky case, the Board 
held, in contrast to its decision in the 
earlier case, that the policies were 
“taken out by the decedent upon his 
own life” and that the proceeds of the 
policies, rather than the decedent’s part- 
nership interest, should be included in 
his gross estate. The Board took the 
position that while it had been correct 
in the Boston Safe Deposit & Trust Co. 
case in refusing to include both the 
life insurance proceeds and the value 
of the decedent’s partnership interest in 
his taxable estate, “it is apparent the 
result there reached was correct but 
that the theory supporting it was 
wrong.” The Board based its new posi- 
tion on the theory that the decedent 
at his death no longer had any right 
in the assets of the partnership since 
he had used those to purchase a taxable 
interest in an insurance policy and 
only those partnership interests which 
remained after such purchase could be 
included in his gross estate. The Board 
accordingly held that the estate tax 
should apply only to the proceeds of 


was 


8Boston Safe Deposit & Trust Co., 30 B. T. A. 
679 (1934), appeal dismissed without written opin- 
ion, CCA-1, December 10, 1934; M. W. Dobrzensky, 
34 B. T. A. 305 (1936); cf. John T. H. Mitchell, 
37 B. T. A. 1 (1938). 
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the insurance policy, plus the amount 
by which his partnership interest ex- 
ceeded the amount of the insurance 
proceeds. 

In the Mitchell case the decedent and 
his business associate had entered into 
a contract providing that in the event of 
death the survivor 
should purchase the other’s stock in the 
corporation, and that the proceeds of a 


of either of them 


life insurance policy on the life of each, 
payable to his estate, should be applied 
to the purchase price to be paid by 
the survivor for the stock. The Board 
held that the insurance proceeds were 
includible in Mitchell’s estate, plus any 
excess over that amount represented by 
the contract price for the stock set forth 
in the agreement between Mitchell and 
his associate. 

In the Legallet case, involving the in- 
come tax question already discussed. the 
Board tried to remain consistent with 
its position in the Mitchell case. In hold- 
ing that Legallet was not entitled to 
include the life insurance proceeds on 
O’Neill’s life in the cost basis of the 
partnership assets which Legallet had 
acquired from O’Neill’s the 
stated: “If the pro- 
ceeds were insurance, to be included in 


estate, 
Board insurance 
gross estate in the cited cases, (Boston 
Safe Deposit & Trust Co., Dobrzensky 
and Mitchell) they would be such to the 
estate of O'Neill, and only the balance 
of the purchase price would be included 
in gross estate as from Legallet on the 
contract.” 


In light of the above cases it became 
clear that the Board of Tax Appeals 
would not countenance the inclusion in 
the decedent’s taxable of both 
the life insurance proceeds and the de- 
cedent’s entire partnership interest. 


estate 


Reciprocal Payment Doctrine 


On June 18, 1947, the Commissioner 
issued a ruling which brought out into 
the open again the whole controversy 
with respect to the estate tax treatment 
of business purchase agreements. This 
ruling stated, in part: “The payment of 
the premiums by one partner was in 
consideration of the payment of the 
premiums by the other partner, a re- 
ciprocal transaction, under which it 


would be held that each partner paid the 
premiums indirectly on the insurance 
policy covering his life. See Lehman v, 
Commissioner, 109 F. 2d 99.” 

This injection of the famous Lehman 
case, involving “reciprocal” or “cross” 
trusts, served to confuse the situation 
considerably. In the Lehman case the 
Circuit Court of Appeals for the See- 
ond Circuit held that 
brothers had furnished 


each of two 
the considera- 
tion for the creation of the trusts for 
his own benefit even though such trusts 
were created by the other brother and, 
consequently, the decedent was in fact 
the settlor of his own trust. 

The Commissioner’s ruling brought 
about requests for clarification and a 
second ruling dated September 22. 1947, 
in which the Commissioner stated: “As 
to whether a particular arrangement is 
of a reciprocal nature, as in the case 


* & de- 


of Lehman v. Commissioner 
pends upon all of the facts in the par- 
ticular case.” 

The Commissioner's two rulings have 
been severely criticized? on the ground 
that they leave the application of the 
Lehman case too much up in air. It ap- 
pears, although the Commissioner did 
not so expressly state, that the Lehman 
case will not be applied to a genuine 
business purchase agreement where 
there is a bona fide business purpose 
rather than an attempt to set up a tax 
avoidance device of the sort represented 
by the cross trusts in the Lehman case 
itself, 


Non-Acquiescense 


One writer'® has taken the position 
that the Commissioner’s view with re- 
spect to dual includibility was correct 
where a partnership carries insurance 
on the lives of its partners for the pur- 
pose of providing funds for the surviv- 
ing partners to purchase the interest of 
a deceased partner. He argues that: “In 
substance, each partner is paying the 
premiums on his own life, and the pas- 
sage of the deceased partner’s interest 
to the survivors is actually in return, 





*Foosaner, Buy-Sell Agreements Again Lime- 


lighted, (1947) 25 Taxes 1101. 

Schlesinger, Taxes and Insurance: A Suggested 
Solution to the Uncertain Cost of Dying, 55 Har- 
vard L. R. 226, 243. 
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not for the insurance proceeds, but for 
their promises to do likewise had they 
died first.” 

Another writer"! has taken the posi- 
tion that the Legallet case gives rise to 
implications of adverse results from a 
federal estate tax standpoint, even 
though the case actually involved in- 
come taxes only and concludes “there 
js a strong possibility that the life in- 
surance proceeds, in addition to the 
value of the decedent’s business inter- 
est. will be included in the gross estate.” 
He argues that in the Legallet case 
where the wives and children were 
named the direct beneficiaries under 
insurance policies they had the uncon- 
tradicted right to receive the insurance 
proceeds payable at death, irrespective 
of the value of the insured’s business in- 
terest or of any conditions set out in 
the agreement. 

That the Commissioner has not by 
any means given up his attempts to in- 
clude in the decedent’s taxable estate 
both the life insurance proceeds and 
the decedent’s partnership interest is 
evident from the recent case of Estate of 
Ray FE. 13 T.C. No. 130 


(1949). There. under the partnership 


Tompkins, 


agreement the firm acquired and paid 
the premiums on policies of insurance 
on the life of each of the two partners. 
The proceeds were payable to the sur- 
viving partner, who was to have the 
right of purchasing the deceased _part- 
ners share of the partnership assets for 
§25.000. the amount of the policies. 
One of the partners died and the sur- 
vivor paid the proceeds of the life in- 
surance policy, including double indem- 
nity payments. to the decedent partner's 
estate. The Commissioner sought to tax 
both the life insurance proceeds. in the 
amount of $40,271. and the book value 
of the decedent partner’s share of the 
partnership assets. $43.496. reduced by 
Virtue of the option agreement to $40.- 
271. 

The Tax Court. citing the Boston 
Safe Deposit & Trust Co.. Dobrzen- 
sky and Mitchell cases. held that only 
the amount of the proceeds of the poli- 
cies of insurance could be included in 
the decedent partner's gross estate. The 
court noted: “At the time of. and after. 
decedent’s death his interest. or the in- 
terest of his estate, in the partnership 
assets was limited under the partnership 
agreements to the amounts of the pro- 
ceeds of the policies of insurance on 
his life. It was error for the respondent 





“Hildegag, Life Insurance Planning For Estate 
and Gift Taxes, New York University Fifth An- 
nual Institute on Federal Taxation, 25, 41. 
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to include in the estate both the insur- 
ance proceeds and the value of the part- 
nership assets.” 

In light of the Commissioner’s con- 
tinued attempts to tax both the insur- 
arice proceeds and the decedent’s share 
of the partnership assets, it seemed un- 
likely that he would give up in his 
efforts short of an adverse decision by 
at least of the Circuit 
Courts. However. since this article was 
originally written, he has acquiesced in 
the Tompkins case. 


one or more 


Exclude Both Assets? 


Is it possible to eliminate both the 
life insurance proceeds and the dece- 
dent’s partnership interest from estate 
tax? One authority,’* noting that where 
insurance on the life of a deceased part- 
ner or stockholder is payable to the 
decedent's estate or to the named bene- 
ficiary, in consideration for the relin- 
quishment of the decedent’s business 
interest to the survivor, the insurance 
proceeds rather than the business inter- 
est are includible in the decedent’s gross 
estate. goes on to state: “Even the in- 
surance proceeds may be excluded if a 
member of the decedent’s family owns 
the policy and pays the premiums.” 

The Board of Tax Appeals rejected 
this suggestion in Herbert G. Riecker 
Estate, 3 T.C.M. 1293 (1944). In that 
case two stockholders of a closely held 
corporation entered into a buy and sell 
agreement. The executor sought io re- 
duce the value of the decedent’s stock 
by the amount of the life insurance pro- 
ceeds which were paid to the decedent's 
wife. The Tax Court concluded: “It is 
not easy. therefore. to see any justifica- 
tion for saying that. not only is the 
insurance to be omitted from the gross 
estate. but that it serves also to reduce 
the value of the shares which is other- 
wise included.” 


In light of this clear language. there 
can be little doubt that the Tax Court 
would probably reject any effort by a 
taxpaver to exclude both the life insur- 
ance proceeds and the partnership in- 
terest from the decedent’s taxable estate. 


It thus appears from the above that 
(1) if the life insurance proceeds are 
payable to the decedent partner's estate 
such proceeds will be included in the 
decedent's taxable estate. (2) if the life 
insurance proceeds are less than the 
value of the decedent’s interest in the 
partnership assets his interest in the 
assets will be included in_ his 


Rabkin & Johnson, Federal Income Gift and 


Estate Tazation, 1-8 Rectet Public Library 
JUL 28 1950 


gross 


estate only to the extent that they ex- 
ceed the amount of the life insurance 
proceeds, and (3) if none of the life 
insurance proceeds is includible in the 
decedent’s gross estate, then the dece- 
dent’s entire partnership interest at the 
time of his death will be included in his 
taxable estate. 


Effect of Agreed Value — Early Cases 


The effect on estate tax valuation of 
restrictive agreements entered into by 
parties to business purchase agreements 
has been considered in a number of 
cases. The Board of Tax Appeals first 
held, in City Bank of Commerce Trust 
Co. v. Comm., 23 B.T.A. 663 (1931), 
that the prices agreed upon by the 
stockholders of a corporation under an 
agreement that they would first offer 
the stock to each other did not bind the 
government with respect to the question 
of determining the value of the shares 
for purposes of federal estate tax. The 
Board noted: “Although the parties can 
restrict the sale price of the stock as 
between themselves they cannot, by such 
a contract, restrict the right of the 
Government to collect taxes upon the 
actual value of the stock.” 


In contrast with the Board’s views 
was an early Second Circuit Court de- 
cision in Wilson v. Bowers, 57 F. 2d 
682 (CCA-2, 1932). There an agree- 
ment was entered between three 
stockholders of a closely held corpora- 
tion, two of the parties being an uncle 
and nephew. The agreement provided 
reciprocal options to purchase the stock 
at a fixed price on the death of one of 
the parties. On death of the uncle the 
court held that the options were speci- 
fically enforceable and fixed the value 
of the stock for federal estate tax pur- 
poses at the option price which, it ap- 
peared, was actually only one-fourth 
of the fair market value of the stock 
at the time of death. 


into 


A similar holding appears in another 
Second Circuit Court decision. Lomb v. 
Sugden, 82 F. 2d 166 (CCA-2, 1936), 
wherein the option price, between stock- 
holders of a closely held corporation, 
was approximately thirty per cent be- 
low the market value.'* 


Options Destroy Controlling Effect 


It appears from the later cases on 
this question that where the decedent 
retained until his death the right to dis- 


“See also Bensel v. Comm., 100 F. (2d) 639 
(CCA-3, 1938), affirming 36 B. T. A. 246 (1937); 
Strange Estate, B. T. A. Memo Op. D.C. 12,615 (d); 
Estate of Anna D. Childs, 2 T. C. M. 388 (1943), 
modified on other grounds, 147 F. 2d 368 (CCA-3, 
1945). 


+49 








pose of the property, the option price 
set forth in the agreement will not be 
controlling with respect to the value 
of the property for federal estate tax 
purposes. In Claire Giannini Hoffman, 
2 T.C. 1160 (1943), the decedent dur- 
ing his lifetime had given his brother 
an option to acquire, upon his death, 
his interest in a business upon the pay- 
ment of the balance due on a note, plus 
20% of the value of the assets of the 
partnership. The decedent could have 
disposed of the property at any time 
and upon any conditions, notwithstand- 
ing the existence of the option. 


The Court held the option price was 
not determinative of the estate tax value 
of the partnership interest. It distingu- 
ished Helvering v. Salvage, 297 U.S. 
106 (1936), where the Supreme Court 
had been held that for income tax pur- 
poses an option restricted the market 
value of the property in the hands of 
the owner. on the ground that the dece- 
dent could have disposed of his interest 
“upon any terms or conditions he saw 
fit to impose and at any time he saw 
fit to do so. No argument is required 
to show that such an option did not re- 
strict or limit the value of the property 
in his hands.”’"* 


Family Relationship 


The Tax Court further noted?’ that 
where the option was given to one who 
is the “natural object of the bounty of 
the optionor” substantial proof will be 
required to show that it rested on full 
and adequate consideration. In light of 
this it appears likely that where a family 
relationship exists it will be considered 
along with other facts by the Court to 
determine whether or not the option 
price should be used as the measure of 
the value of the property for estate tax 
purposes. 

In Halstead James, 3 T.C. 1260 
(1944). where the taxpayer gave his 
son stock in a closely held family cor- 
poration, subject to a restrictive agree- 
ment entered into by the stockholders, 
requiring any stockholder who might 
desire to sell his stock to offer it first 
to the other stockholders at a fixed price 
per share, the Tax Court held that the 
value of the stock for gift tax purposes 
was not limited to the price fixed in 
the restrictive agreement. The Court 
pointed out that the Commissioner did 
not contend that the restrictive agree- 
ment should be ignored entirely in de- 


4See also Estate of James H. Matthews, 3 T. C. 
525 (1944). 


To the same effect is Armstrong Estate v. 
Comm., 146 F. (2d) 457 (CCA-7, 1944). 
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termining the value of the stock. In a 
number of cases the courts have held, 
with respect to gift tax, that a restric- 
tive agreement did not control the value 
of the gift for gift tax purposes although 
it could be considered as a factor in 
lowering the value of the property.'® 


In contrast with these cases is Helen 
S. Delone, 6 T.C. 1188 (1946), where- 
in a husband bequeathed his wife cer- 
tain stock, directing her to sell it at 
$100 per share to three other major 
stockholders, and the Tax Court held 
that her cost basis for income tax pur- 
poses was $100 per share, even though 
the shares had been included in his 
estate for estate tax purposes at a value 
of $125 per share. The court based its 
decision on the ground that she had 
no choice to refrain from selling at the 
stipulated price, and, consequently, the 
market value of the stock so encum- 
bered was the option price. 





“Kline v. Comm., 44 B. T. A. 1052 (1941), af- 
firmed 130 F. (2d) 742 (CCA-3, 1942), cert. denied 
317 U. S. 699 (1942): Raymond J. Moore, 3 T. C. 
1205 (1944); McCann v. Comm., 146 F. (2d) 385 
(CCA-2, 1944); Spitzer v. Comm., 153 F. (2d) 967 
(CCA-8, 1946). 
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Construction of this new 36-story Republic 
Bank Building in Dallas will start soon with 
completion planned for 1952. Overall height 
including tower will be 600 feet. The Re- 
public National Bank will occupy four floors 
and one of the four basements. Main banking 
room is to be without columns, 122 feet long, 
228 feet wide and 25 feet high. Underground 
motor-banking facilities and a garage will 
accommodate 1,400 cars. The building is to 
cost: $15;000,0003 will.he owned by the bank. 
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In Worcester County Trust Co. », 
Comm., 134 F. 2d 578 (CCA-1, 1943), 
involving stock of a close corporation, 
it was held that the restrictive agree. 
ment had “a depressing effect upon the 
value of the stock in the market.” 


Distillation of Rules 


The rules with respect to the effect 
of restrictive agreements upon the valu- 
ation of partnership interests and close- 
ly held stock for federal estate tax pur- 
poses have been perhaps best summar. 
ized by Randolph Paul in the 1946 
Supplement to his Federal Estate and 
Gift Taxation, as follows:17 


“Since the original edition of this work 
the law dealing with the effect of restric. 
tive agreements upon has 
less clear even than it was in 1941. Unrest 
has developed, and the subject is in a 
state of flux which may be settled only 
by ‘the process of inclusion and exclusion, 
so often applied in developing a rule’ of 
left to the 


value become 


law, especially where it is 
courts in tax cases. 
“It was noted in the original edition, 


‘in warning against wishful thinking,’ that 


restrictions do not operate of and_ by 
themselves to deprive stock of market 
value, and it was pointed out that a re- 
striction between private parties might 
not impair the right of the government to 
collect taxes upon actual value. The ten- 


deney of legal development is now in this 
direction. While restrictive agreements may 
be taken into consideration in fixing mar- 
ket value, and sometimes may control by 
themselves, other factors of valuation are 
generally relevant. A restriction is a factor 
to be considered, but it may do no more 
than The 


ordinary case must be a 


depress value. answer in the 


judgment which 


takes cognizance of every factor.” 


At pages 785-6. For a clear and thorough dis- 
cussion of this subject see, in addition, Matthews, 
op. cit. Note 2, supra. See also Varney, How Re- 
strictive Agreements Determine Stock and Partner- 
ship Values, (1948) 26 Taxes 516; Laikin and 
Lichter, Survivor-Purchase Agreements (1948) 26 
Taxes 931; Paul, Federal Estate and Gift Taxation, 
Sec. 18.34. 


(Concluded next month) 
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Jr. College Students 
Hear About Trusts 


San Diego, Cal., Junior College stu- 
dents have learned to their surprise 
that heirs of people with small estates 
may receive tangible benefits through 
naming of a trust company as executor. 
Instruction in the trust function has 
been carried to them by John B. Hen- 
dry, Trust Administrator of San Diego's 
Union Title 
who explained to the students the types 
of skills and knowledge required of 
those who enter the trust field: account- 
investment 


Insurance and Trust Co., 


ing, financial counseling, 
and property management, and _ taxa- 


tion. 
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1,000 ATTEND 16TH SESSION OF GSB 


man and woman can live in peace with 


With the largest enrollment in the 
school’s history, one thousand bank 
officers from thirty-nine states, the Dis- 
trict of Columbia, and Cuba assembled 
at Rutgers University, New Brunswick. 
N. J.. last month for the 16th consecu- 
tive session of The Graduate School of 


Banking. conducted by the American 
Bankers Association. 
In an address to the student body. 


W. Randolph Burgess, chairman of the 
executive committee of The National 
City Bank of New York, said that the 
effects of big government is the great 
economic issue in America today. 


“The first inherent fault of big gov- 
ernment is its incompetence,’ Mr. Bur- 
gess said. “The business firm which op- 








erates at a deficit fails and passes out of 
existence. There is no such test of gov- 
departments. but as 
brought out by the Hoover Commis- 


ernment was 
sion, they go on year after year whether 
they are competent or incompetent; and 
their continued life depends on political 
rather 
The bigger the government. the greater 


decisions than on competence. 


the danger. 


“What do we want of government. of 
business. and the community? We want. 
I believe, more than all else a climate 
of opportunity, in which all will be 
tempted to live at their best. For our 


think 


vocational 


own children we first of educa- 
then of 
and the chance to save something, and 


back of it all a community in which a 


tion, opportunity. 


Left, Gilbert 


T. Stephenson 
Stonier on behalf of the trust classes of 
counselor and friend who for the 
courses at the GBS.’”’ Below, the Trust Committee: 


certainty of justice and order. 


contributions 


The 


ment can make. the speaker said. are 


greatest govern- 
the establishment of justice and order: 
maintaining a stable value of money 
creating an atmosphere in which people 
with energy. skill and wisdom will be 
allowed and encouraged to create new 


goods and services for their fellow 
men. 
“Most of the essentials for human 


welfare are of a nature which govern- 


ment, and especially national govern- 
ment. cannot administer well and should 
not undertake to provide. Such activi- 
ties should be left to private initiative. 


and to local and state governments. 
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FIVE PENSION PLAN 


Records, Contributions during Strikes, 
Cash Severance Benefits and the 30% Rule 


ROM the Employee Benefit Plan 

Discussion held some time ago by 
the Title Insurance and Trust Co. of 
Los Angeles, we reproduce here, with 
the consent of the panel members, one 
question and answer for each of them. 
Harry D. Hause, assistant trust officer, 
served as moderator. 


Q. What records are necessary to 
the installation and administration 
of a contributory individual policy 


retirement plan and who keeps 
them? 
Ron Stever, C.L.U.: The records 


should include the following: 


(A) Records to be maintained by em- 
ploying Company: 


(1) Executed copies of Plan and all 
amendments thereto. 

(2) Accurate personal history rec- 
ords of all employees. to serve as basis 
upon which the Company would certify. 
to the Pension Committee, the employ- 
ees becoming eligible at any time. 

(3) Complete lists of the participa- 
ting employees at any given time. 

(4) Accurate payroll to 
serve as a source of information con- 


records 


cerning the amount to be deducted pe- 
riodically from the participant's earn- 
ings, and, equally important, as a rec- 
ord of the deductions actually made 
from his earnings up to any time. 


(B) Records to be maintained by Pen- 
sion Committee: 

(|) 
containing all necessary information re- 
garding employees eligible to partici- 
pate. 


Certifications from Company, 


(2) Personal history records of all 
participants, which should include, in 
addition to their names, the following: 
Sexes, dates of birth, dates of employ- 
ment, earning rates certified by Com- 
pany at required intervals, home ad- 
dresses, names, relationships and ad- 
dresses of designated beneficiaries, and 
records of individual policies, in suff- 
cient detail to reflect: 

Issuing companies and policy num- 
bers, dates of issue, annual cost, ac- 
cumulated annual cost, and declina- 
tions for insurance purposes, or, extra 


Juty 1950 


ratings attributable to occupational 
classifications and physical impair- 
ments, and, when possible, the rea- 
sons therefor, in order that steps may 
be taken for the conversion of an- 
nuity contracts or the reduction or 
removal of such ratings if warranted 
by changed circumstances. 


(3) Lists indicating participants 
scheduled for retirement within the 
following two years, for the purpose of 
reviewing with the participants the op- 
tional forms of retirement income avail- 
able at retirement and the advisability 
of selecting any such option based upon 
the participants’ individual and family 
circumstances. 

(4) Written records of all the Com- 
mittees’ communications from and to 
participants, covering such items as, for 
example: 

‘a! Applications for participation in 

Plan, including authorization to 
make payroll deductions. 


(b) Original and changed _benefici- 
ary designations. including elec- 
tion of settlement options. 


(c) Changes of names. 


(d) Requests to be terminated as 
participants while continuing in 
Company’s employ. 

of respecting 
payment of retirement income. 


‘e) Choices options 
Periodic certifications from 
Company regarding the deductions made 
from the participants’ earnings, as a 
basis for determining the refunds to be 
made to the participant if his employ- 
ment terminates. 


(>) 


(6) Copies of all communications to 


and from the Trustee. 


(7) Copies of all communications to 
and from the Company. 

(8) Working copies of the Plan and 
all amendments thereto. 


(). What is the effect of a long 
continued strike over wages or 
working conditions on a negotiated 
contributory individual policy pen- 
sion plan? Do the employer and 
employees have to continue con- 
tributions during the strike? 


David G. Goddard, of Marsh & Mc- 


UESTIONS 


Union Consent, 


Lennan, associate member, Society of 
Actuaries: This is one of the questions 
to which the answer should be carefully 
spelled out in the agreement. If ar- 
rangements could be made for employer 
and employee alike to continue contri- 
butions, that would be the ideal solution. 
However, during a long continued strike 
that would probably be impossible. Un- 
less some other mechanics of handling 
such a situation is provided by the in- 
surance company, the trustee should be 
empowered to borrow against any avail- 
able cash value in order to continue 
premium payments and thus keep the 
policies in force. 

One type of stop-and-go provision is- 
sued in connection with a group perma- 
nent policy, which is similar in the type 
of contract issued to the individual pol- 
icy plan, works this way. Premiums are 
payable annually. At any anniversary 
of the contract, not sooner than the 
third, if it is considered impossible to 
pay the annual premium, the cash value 
of existing contracts is applied to buy 
paid up retirement income insurance. 
The excess of the face amount over the 
paid up is continued on a term insur- 
ance basis with the employer paying the 
premium. This situation may continue 
as long as three years. At any succeed- 
ing anniversary, not later than the third 
following, the existing term insurance is 
reconverted as of the attained age to re- 
tirement income insurance and _ pay- 
ments are resumed. In this particular 
contract the division of premium pay- 
ments between the employer and the 
employee is strictly up to them and is 
no concern of the insurance company. 


Q. Discuss the method by which 
an employer, whose employees are 
unionized, may adopt or enlarge a 
pension plan, without union con- 
sent. 


Thomas Neblett, Labor Relations 
Consultant: Prior to the war the Na- 
tional Labor Relations Board had_ not 
interpreted the responsibility of the em- 
ployer to include bargaining in connec- 
tion with pension plans. During the 
war as various employee benefit plans 
became popular as a_ substitute for 
added incentive to employees when 
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wages were frozen, the War Labor 
Board permitted various pension plans 
to be placed into effect with the approval 
of the War Labor Board, provided the 
union in the plant, where one existed, 
was consulted and agreed upon the plan. 

More recently the National Labor Re- 
lations Board in the famous Inland Steel 
Case has interpreted the responsibility 
of the employer to be a continuing re- 
sponsibility even where the employer 
has a collective bargaining contract in 
existence with a labor organization. 
Presumably, the requirement is to bar- 
gain with the union only on demand. 
However, various other decisions of the 
National Labor Relations Board have 
recently maintained the requirement 
that if an employer intends to grant 
benefits to employees who are repre- 
sented by a union it is the requirement 
of the law that the employer first discuss 
that matter with the union, before plac- 
ing it into effect. It is my personal ob- 
servation that an agreement can be 


reached with the union through intelli- 
gent collective bargaining, or if that 
cannot be done the dispute may be re- 
solved by some other means such as 
arbitration. I do not necessarily recom- 
mend the arbitration process in such a 
rapidly changing field. 
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In my own experience in the Willard 
Storage Battery Co., who bargain with 
the United Auto Workers Local in Los 
Angeles, the unions were not only 
agreeable to the employers extending 
the plan but actually gave the employer 
credit in cents per hour for the extend- 
ed cost of that plan in considering the 
various wage demands which they were 
seeking at that time. 

I do not recommend the adoption of 
so fundamental a step as a pension plan 
or any drastic changes in an existing 
pension plan over the serious objections 
of the recognized labor organization. | 
certainly would not make such changes 
or extensions or adoptions without ex- 
hausting every possibility of agreement. 

The requirement to bargain in good 
faith is defined by the Board to require 
both parties, the employer and the 
union, to enter into the negotiations 
with the good faith intention of arriving 
at an agreement. The law cannot require 
an agreement. Therefore, if good faith 
bargaining fails the employer on his 
own initiative, in my opinion, may pro- 
ceed. If he does, he should be cautioned 
that there is always a certain risk in 
his arbitrarily 
where they interests of 


ideas 


the 


imposing own 
g 
involve 


others. 


(). Why are cash severance bene- 
fits on termination of employment, 
which greatly increase the cost of 
a retirement plan, nearly always 
included in an individual policy 
plan, and strictly as cash severance 
benefits, seldom, if ever, included 
in a group annuity plan, and rarely 
in an uninsured plan? Why does 
this practice prevail and does labor 
ordinarily require such a_provis- 
ion? 

Martin Scott, C.L.U.: Cash severance 
benefits are probably properly based 
directly upon an employee’s salary—for 
example. one week’s salary as a sever- 
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ance allowance for each year of service, 
Inclusion of a cash severance benefit 
based on the reserve accumulated under 
a retirement plan may or may not pro- 
vide benefits which are appropriate in 
magnitude. Certainly an employer’s sev. 
erance benefit program outside of the 
retirement plan should be carefully in. 
tegrated with any benefits on severance 
under the retirement plan. 

Cash severance benefits under a re- 
tirement plan represent merely one way 
that employer's contributions can be 
vested in an employee. Another way, for 
example, is to vest employer’s contribu- 
tions in the form of a deferred annuity, 
Obviously, the form in which a vested 
benefit is paid to the employee has little 
or no effect on the costs of the plan, 
while the amount of employer’s contri- 
butions vested in an employee can have 
a marked effect on the costs of a plan. 
For this reason I do not feel that it 
is proper to say that cash severance 
benefits in themselves greatly increase 
the cost of a retirement plan. Rather, 
we should say that liberal vesting pro- 
visions, irrespective of the form of vest- 
ed benefit, greatly increase the cost of 
a plan. 

Individual insurance pro- 
vide directly for the payment of a cash 
surrender value. These contracts also 
provide for certain paid up benefits but 
even if the paid up benefits are elected 
the cash value is still available. Accord- 
ingly, vested rights under an individual 
policy plan generally take the form of 
a cash benefit. Group annuity contracts, 
on the other hand, rarely provide for a 
cash benefit with respect to employer's 
contributions. Accordingly. vested rights 
under a group annuity contract are 
almost universally in the form of a paid 
up deferred annuity. 


contracts 


The practice of allowing cash sever- 
ance benefits stems largely from the fact 
that these benefits arise directly out of 
individual policy forms. We do not feel 




















that 
anc 
an j 
thot 
grea 
over 
of t 
of ¢ 
ploy 
nuit’ 


grou] 
ing « 
owns 
corpe 
by th 
No. | 
sons 
in eff 
ing | 
rule 
erally 
favor 
ers. 0 
plovec 
In 
and y 
corpo. 
corpo 
pensic 
emplo 
58 
vide h 
In an 
their 
allowe 
tule, ' 


_— 


— 


Trusts anp Estatss| JULY 1 


yest- 
t of 


pro- 
cash 
also 

but 
cted 
ord- 
dual 
n of 
acts, 
or a 
yer's 
ights 

are 
paid 


ever: 
- fact 
it of 


- feel 


= 


that the presence of such cash sever- 
ance benefits is actually important from 
an industrial relations point of view, al- 
though frequently such payments do a 
great deal to help a terminated employee 
over some very rough spots. Allowance 
of the cash benefit to the employee is, 
of course, no more costly to the em- 
ployer than allowance of a deferred an- 
nuity benefit of the same value. 


Q. Explain the so-called “30% 
rule” relating to stockholder em- 
ployees and the possible effect of 
the recent Volckening Case. Would 
it be worth while to dispute in the 
Tax Court the San Francisco IRB 
—20%% rule? 

Attorney: 


Richard H. Forster, y: The 
30° rule provides that not over 30% 
of the contributions to a pension plan 
can be used to provide benefits to the 
group of employee-stockholders consist- 
ing of those employees each of whom 
or more of the stock of the 
corporation. This limitation, imposed 
by the Treasury in I.T. 3674 and PS 
No. 10, was adopted as a guide to per- 
sons working out benefit formulas, and, 
in effect, to warn employers contempla- 
ting the adoption of a plan that if the 
rule was violated the plan would gen- 


owns 10% 


erally be considered discriminatory in 
favor of employees who are stockhold- 
ers. officers, or highly-compensated em- 
ployees, ete. 

In the Volckening case. a husband 
and wife owned all of the stock of a 
corporation which employed them. The 
corporation had an individual policy 
pension plan for the benefit of its eight 
employees. In one of the years involved, 
98° of the contribution went to pro- 
vide benefits for the husband and wife. 
In another year 53‘, went to provide 
their benefits. The Commissioner dis- 
allowed the deductions under the 30°; 
tule. The Tax Court held against the 





For 


Ancillary Trust Service 


OKLAHOMA 


Commissioner, pointing out that the 
30% rule was merely a rule of thumb 
and that as applied to this particular 
case the plan was not discriminatory in 
favor of the stockholder group. Bene- 
fits were provided under the plan in 
direct proportion to compensation re- 
ceived, with the exception that pension 
benefits could not exceed $200 per 
month. The only two persons affected 
by this limitation were the two stock- 
holders. The Court, in effect, considered 
that this limitation alone was sufficient 
to make the plan non-discriminatory, 
even though percentage-wise the contri- 
butions to fund these benefits were high. 

This holding should not justify hasty 
or wholesale revision of current plans in 
which the 30° limitation has been im- 
posed, nor should it lead anyone to be- 
lieve that the Bureau will approve plans 
currently being adopted where a viola- 
tion of the 30° rule would occur.* 

I understand the San Francisco office 
of the Bureau applies a 20% yardstick 
instead of the 30‘: called for by the 
published rulings of the Bureau. If an 
employer was threatened with the dis- 
allowance of a deduction because he had 
violated this 20 limitation. he would 
be justified in raising the point in the 
Tax Court. probably 
would win. However. the simplified pro- 
cedure of affording the taxpayer an op- 
portunity to secure a ruling in advance 
as to whether a pension or profit-shar- 
ing plan meets the requirements of Sec- 
tion 165(a) is unique in the tax field. 
| would hesitate before I advised a tax- 
payer to adopt a plan knowing that 
the local office of the Bureau would 
challenge the deduction of the contribu- 
tions to the plan. Even granted that the 


Currently, he 


*Mr. Forster wishes to make it clear that his 
opinion, which was given last December, would be 
changed if the Commissioner issues any broad 
statement of policy which is substantially different 
from the present I.T. 3674 and PS No. 10. In the 
interim there have been no pertinent developments 
other than acquiescence in the Volckening case. 








NATIONAL BANK OF TULSA 


The Oil Bank of America e 


Member Federal Deposit Insurance Corporation 


taxpayer might win, the cost of litiga- 
ting the matter would probably be too 
high a price to pay for the moral satis- 
faction he might have in proving to the 
agent the error of his ways. 
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Insurance Value Drop Seen 
Government Fault 


A recent survey of the urban popula- 
tion by The Psychological Corporation, 
Dr. Henry C. Link, showed that 80% of 
all families reported having some life 
insurance. Those having life insurance 
were asked: 

“Suppose that this life insurance were 
paid to you now; would the money be 
worth as much or buy as much today 
as it would have 10 years ago?” 

Ninety-six per cent answered no. and 
when asked how much less, gave these 
responses: 64% said it would buy about 
half as much, 16‘; about a quarter as 
much, and 12‘, about three-quarters 
as much. According to recent Govern- 
ment and Industrial Conference Board 
figures a dollar at the end of 1949 
was worth only 59 cents as compared 
with 10 years ago. 

The fault of this decline was attribu- 
ted by 63% to high Government spend- 
ing and taxes. 
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LABOR AND THE PENSION 


WALTER G. BARLOW 


Vice President and Managing Editor, The Public Opinion Index for Industry, Princeton, N. J. 


(In seeking to find what the employee 
really thinks about pensions, “The Pub- 
lic Opinion Index for Industry” recent- 
ly surveyed a cross-section of workers 
some of whom were covered by contri- 
butory plans, some by non-contributory 
plans, and some not covered by any 
but social security. The following ex- 
cerpts give some highlights of the find- 
ings—Editor’s note.) 


IFTY-seven per cent of employees 

surveyed say they have felt real con- 
cern about where they are going to get 
the money they need when they retire. 
Seventy-six per cent say that employees 
of companies haven’t enough protection 
for their old age now. Ninety-one per 
cent to 4, say that federal social security. 
as currently constituted, won’t provide 
the average person with enough to get 
by on when he does retire. Sixty-five per 
cent to 30 say that it is not possible for 
the average man to provide enough 
for himself on his own to retire. 

Asked, “Some companies have pen- 
sion or retirement plans for their em- 
ployees, even though employees are cov- 
ered by social security, is that some- 
thing you want your company to do. or 
not?”—4 to 1, the employees not cov- 
ered say, “Yes”. 

A question I would like to try to 
throw some light on is: In pressing for 
pensions and old-age security. are 
people turning away from the old-fash- 
ioned virtue of self-reliance? Is it a 
case of the world owes me a pension as 
well as a living? 

The answer to that question is pretty 
clearly “no”; and we went at this in 
a rather specialized fashion. We asked 
people if they felt that the government 
in Washington had a duty to help a 
man provide for his old-age security; 
and they came back, 77 per cent saving, 
“ves, the federal government has a duty 
to help provide.” 

How about the company? Eighty- 
eight per cent say the company has a 
duty to help provide for a man’s old 
age. 

But when you pin it right down to 
the man himself—how about the indi- 
” Bxeerpts from an address before The Pension 


Conference, U. S. Chamber of Commerce, Cin- 
cinnati. 


vidual?—has he a duty to help prepare 
for his old age. 97 per cent say, “Yes”, 
he has. That is about as great unanimity 
as you ever get in a public opinion poll. 

Now, putting them all together in the 
following question: “Well, of the three 
—the company. the government, and 
the man himself—whose duty is it most 
to see that a man has protection for his 
old age?”—here is what the working 
people come back and say—18 per 
cent say the government has the job; 
19 per cent say the company has the 
job; 11 per cent say all three alike; but 
53 per cent say the man himself has 
the greatest duty of all to help provide 
for his old age. 

Getting right down to cases, among 
those who say there is no pension plan 
available to them where they work. 68 
per cent say they would be willing to 
have 
to get a pension, as opposed to 25 per 


money taken out of their pay 


cent who say they would not. 

So, in broad outline, this data is say- 
ing that the worker sees himself as 
primarily responsible for setting aside 
protection for his old age. That “nest 
egg” he himself is going to have to put 
aside. 

But it is equally plain that he doesn’t 
feel he can do it alone. He feels he needs 
some help. 


Common Fund for 
Profit Sharing Trusts 


If properly authorized by the instru- 
ments creating profit sharing trusts, the 
trustee may invest the funds collectively 
under the estate’s common trust fund law, 
according to an opinion rendered recently 
by the Attorney General of North Caro- 
lina to the American Trust Co. of Char- 
lotte, trustee of seperate trusts for 240 
stores of Belk Brothers Co. In adopting 
Section 17 of Federal Reserve Regulation 
F, relating to common trust funds, the 
State Banking Commission did not in- 
clude Section 10 (c) which prohibits col- 
lective investment of trust funds except 
as permitted under Section 17. Hence, the 
Attorney General ruled, the Belk trust 
is a valid common trust fund under state 
laws and regulations. The ruling is re- 
ported in full in Prentice-Hall Trust Ser- 
vice. 
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MANUFACTURERS 
TRUST COMPANY 





Condensed Statement of Condition as at close of business 


June 30, 1950 





RESOURCES 


Cash and Due from Banks. . . . 
L. S. Government Securities . . . 
UL. S. Government Insured F. H. A. 
ae ee 
State and Municipal Bonds . . . . 
Stock of Federal Reserve Bank. 
Other Securities. . . . . .. 
Loans. Bills Purchased and Bankers’ 
Acceptances On ae a ee ee 


SE, og kh ee we ce 


Banking Houses. . . . ... . 


Other Real Estate Equities . . 
Customers’ Liability for Acceptances 
Accrued Interest and Other Resources 


LIABILITIES 


Capital. . . . . $45.000,000.00 
Surplus. . . .  60.000.000.00 
Undivided Profits . 34.992.898.67 
Reserves for Taxes, —-;)0C 
Unearned Discount, Interest. ete. . 
Dividend Payable July 15, 1950 
Outstanding Acceptances. . . . . 
Liability as Endorser on Acceptances 
and Foreign Bills . . . . .. 
Cash held as Collateral or in Escrow 


Deposits . AY it at ee ee ee ee 


United States Government and other securities carried at $95,563,139.48 are pledged to secure « 
public funds and trust deposits and for other purposes as required or permitted by law. 


Head Office: 55 Broad Street, New York City 
80 OFFICES IN GREATER NEW YORK 
European Representative Office: 1, Cornhill, London, E. C. 3 
Far Eastern Representative Office: Naka 7 Building, 3-chome,Marunouchi, Tokyo 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 





$ 542.796,848.00 
1,005.984,914.51 


8,160.963.90 
33,466,560.55 
3.150,000.00 
22,405,213.16 


580.363.891.61 
11.976.137.33 
10,852,287.7 
262.630.16 
6.042,994.8: o 
6.348.452.26 
$2,271,810,894.07 





fa 


139,992.898.67 
12.726.669.63 
1.350.000.00 
6.589,638.27 


2,715.288.29 


7,642,571.46 | 


2.100,793.827.75 





$2.271.810.894.07 











457 








Multiple Settlor Trusts 


TAXABILITY AS ASSOCIATION RE-EXAMINED 


WILLIAM R. SPINNEY 


Assistant Trust Officer, Title Insurance and Trust Company, Los Angeles, California 


HE courts have. since 1913, been 

concerned with the tax status of 
inter vivos trusts set up by multiple 
trustors, or having multiple benefici- 
aries currently enjoying the benefits of 
the trust estate. They have successively 
shifted their position and even their 
philosophy of approach to the problem. 
Even now it is doubtful if a draftsman 
can work with complete confidence 
where multiple beneficiaries are con- 
cerned—especially if the beneficiaries 
are also the trustors. 


By virtue of this litigation in sup- 
port of the rulings of the Commissioner 
of Internal Revenue, all without a plain 
basis in legislation, trustees have been 
obliged virtually to abandon this field 
of trust administration. 


A search of the American Associa- 
tion of Law Libraries Index to Legal 
Periodicals back to 1924 has failed to 
disclose a single law review article on 
the subject*, even though the lives of 
many people entitled to the legitimate 
service of trusteeship not primarily in- 
tended to avoid taxation have been 
vitally affected, and a very basic philo- 
sophy of law, legislation and admini- 
stration by governmental agencies has 
been involved. 


The Internal Revenue Code is silent 
in specific language on the subject of 
taxation of trusts as associations; yet 
the Commissioner’s Regulations (Reg. 


111, Sec. 29.3797-3) state that, 


“If a trust is an undertaking or ar- 
rangement conducted for income or profit, 
the capital or property of the trust being 
supplied by the beneficiaries, and if the 
trustees or other designated persons are, 
in effect, the managers of the undertaking 
or arrangement, whether the beneficiaries 
do or do not appoint or control them, the 
beneficiaries are to be treated as volun- 
tarily joining or cooperating with each 
other in the trust, just as do members of 
an association, and the undertaking or 
arrangement is deemed to be an associa- 
tion classified by the Internal Revenue 





*Cf. Modesitt, “Status of Certain Real Estate 
Trusts under Federal Income Tax Laws,” April 
1950 So. California Law Review 344, published 
since this article was written. 
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Code as a corporation. However, the fact 
that the capital or property of the trust 
is not supplied by the beneficiaries is not 
sufficient reason in itself for classifying 
the arrangement as an ordinary trust 
rather than as an association.” 


The only pertinent Code section upon 
which this regulation purports to rest is 
Sec. 3797(a)(3). which reads, “The 
term corporation includes associations, 
joint stock companies and insurance 
companies.” 


The Commissioner assumed that the 
Congress intended to tax such trusts as 
corporations. Actually the law specific- 
ally defines what shall be deemed a 
corporation, and its enumeration of 
what shall be deemed a corporation 
omits the term “trusts,” and the specific 
enumeration in the code is not followed 
by a general term. By the accepted rules 
of construction this would exclude trusts 
from the plain meaning of the statute; 
however, since the Congress has not 
enacted legislation to overrule the in- 
terpretation of the Commissioner. it 
may be argued that it has consciously 
acquiesed in his interpretation. 


The Regulations also state that the 
size of the operation is not controlling. 
and that “sometimes the activity of the 
trust is a small venture or enterprise. 
such as * * * the care and rental of 
an office building or apartment house.” 
The Regulations further define the per- 
missible activities of a trust, if it is to 
escape classification as an association. 
by the following language: 


“The term ‘trust’, as used in the Inter- 
nal Revenue Code. refers to an ordinary 
trust, namely, one created by will or by 
declaration of the trustees or the grantor, 
the trustees of which take title to the 
property for the purpose of protecting or 
conserving it as customarily required un- 
der the ordinary rules applied in chancery 
and probate courts. The beneficiaries of 
such a trust generally do no more than 
accept the benefits thereof and are not 
the voluntary planners or creators of the 
trust arrangement. Even though the bene- 
ficiaries do create such a trust, it is ordi- 
narily done to conserve the trust property 
without undertaking any activity not 


strictly necessary to the attainment of thet 
object.” (Italics added.) 


Contrary to Law 


This narrow definition of the legiti- 
mate functions of a trustee is contrary 
to the declared rules of law. The Re- 
statement of the Law of Trusts (Sec. 
181) says that “The trustee is under a 
duty to the beneficiary to use reasonable 
care and skill to make the trust property 
productive,” and “A trustee of land is 
normally under a duty to lease it or to 
manage it so that it will produce in. 
come.” Scott on Trusts (Sec. 169) says, 

“In the earlier days, particularly in Eng- 
land, trustees were not usually intended 
to exercise as wide powers of management 
and control as those which are usually 
intended to be conferred upon trustees 
today. There is a general tendency to en- 
large the scope of the powers of the trus- 
tee. ***The courts are more ready today 
than they used to be to find an intention 
to confer broad powers on the trustee.” 

Bogert, quoting Collins, J., in Cos- 
tello v. Costello, (103 N.E. 148), says, 

“Trustees are bound in the management 
of all the matters of the trust to act in 


good faith and employ such _ vigilance, 
sagacity, diligence and prudence as in 
general prudent men of discretion and 
intelligence in like matters employ in 
their own affairs.” 

This Prudent Man Rule, now the 


guide to trust investment in many of 
the states, has found statutory enact- 
ment in language similar to the follow- 
ing: 

“Exercising the judgment and care un- 
der the circumstances then prevailing 
which men of prudence, discretion and 
intelligence exercise in the management 
of their own affairs, not in regard to specu- 
lation, but in regard to the permanent dis- 
position of their funds, considering the 
probable income, as well as the probable 
safety of their capital, the trustee is au- 
thorized to invest and reinvest all princi- 
pal in any kind of property***.” 

It is significant that the geographical 
extension of the principle of the Prudent 
Man Rule in recent years was prompted 
by concern not over the safeguarding 
of principal, but over the increase of 
earnings on principal. Under this rule 


TRUSTS AND ESTATES 


pre 


inc 
call 
me! 
equ 
of | 
pri 
rea: 
the 


als« 
phi 


1 
fro 
cisi 
of » 
ties 
ties 
pow 
acti 
the 
inst 
ter. 

1 
atr 
was 
Ha 
(19 
the 
imp 
or ¢ 
rate 
sor 
fron 
the 
fron 
the 
stoc! 
busi 
This 
for 
year 
Com 
the | 
buil 
proc 
hold 
ness 
taxi 
it we 
und 
with 

In 
for 
Mall 
creat 
erty, 
from 
solve 
trust 
powe 
tion, 
der t 
But - 


Juy 


hat 


cal 
ent 
ted 
ing 

of 


ule 


TES 


progressive trustees recognize that the 
jncome requirements of beneficiaries 
call for a bolder attitude in the manage- 
ment of trust assets and at least an 
equivalent emphasis on the production 
of income as well as the preservation of 
principal. Thus the 
reasoning goes contrary not alone to 
the established rules of trust law. but 
also to the recent development of the 
philosophy of that law. 


Commissioner’s 


Examination of Decisions 


The courts have twice shifted ground 
from their initial decisions. and the de- 
cisions have revolved around four types 
of factual situations: the actual activi- 
ties of the trustee; the potential activi- 
ties of the trustee as permitted by the 
powers of the trust 
activities, or control over the trustee, of 
the beneficiaries: and whether the trust 
instrument was testamentary in charac- 


instrument: ithe 


ter. 

The first litigation to determine when 
a trust should be taxed as an association 
was McCoach v. Minehill & Schuylkill 
Haven Railroad Co. (57 L. Ed. 842 
(1913) in which it was held that under 
the 1909 Federal Corporation tax law 
imposing an excise tax upon the doing, 
or carrying on, of business in a corpo- 
rate capacity, the mere receipt by a les- 
sor railway company of the 
from its leased railway property, and 
the receipt of interest and dividends 


income 


from invested funds, bank balances and 
the like, and their distribution among 
stockholders did not constitute such a 
business as was taxable under the law. 
This case, establishing one of the tests 
for taxability of a trust, was cited 31 
years later in Cleveland Trust Co. v. 
Comm., (115 F. 2d 481) in support of 
the court’s ruling that the leasing of a 
building and the distribution of the net 
proceeds of the rentals to certificate 
holders did not constitute doing busi- 
ness in such a manner as to warrant the 
taxing of a trust as an association. Yet 
it would be a bold draftsman who would 
undertake today to set up such a trust 
with multiple beneficiaries. 

In 1919 the Federal District Court 
for Massachusetts held, in Crocker v. 
Malley (63 L. Ed. 573). that a trust 
created to take over certain real prop- 
erty, including operating textile mills, 
from a corporation subsequently dis- 
solved, with ostensible purpose of the 
trust to liquidate the property, but with 
powers of management pending liquida- 
tion, was not a taxable association un- 
der the Federal Income tax act of 1913. 
But in May, 1924, in an action involv- 
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ing excise taxes with reference to the 
same business organization (68 L. Ed. 
949) the court said that the Crocker 
case is not authority for the proposition 
that “a Massachusetts trust engaged in 
the carrying on of a business in a quasi 
corporate form, in which the trustees 
have similar or greater powers than the 
directors in a corporation, is not an 
‘association’ within the meaning of its 
provisions.” 

On the same date the United States 
Supreme Court handed down the deci- 
sion in Hecht v. Malley (68 L. Ed. 949). 
In this case, involving a family trust 


of the Massachusetts type with the 


MAIN OFFICE: 
177 Montague Street 
Brooklyn 2, N. Y. 


Bank and Other Banks 
U. S. Government Securities . 
State and Municipal Bonds . 
Other Securities . . . 
Loans and Bills Purchased 
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Bank Buildings 
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Other Resources 





corpus of the trust real estate used for 
offices and business purposes, the court 
held that, since the petitioners were not 
merely trustees for collecting funds and 
paying them over, but associated like 
directors in a corporation for the pur- 
pose of carrying on business enterprises, 
the trusts were to be deemed associa- 
tions, despite the large measure of con- 
trol exercised by the beneficiaries. 


A month later, in order to give effect 
to the Hecht decision, Treasury Decision 
3598 was issued which said, 

“Two distinct classes of trusts are rec- 


ognized by the Department, namely, hold- 
ing trusts and operating trusts. Holding 


BROOKLYN TRUST 


COMPANY 


NEW YORK OFFICE: 
26 Broad Street 
New York 4, N. Y. 


Condensed Statement of Condition, June 30, 1950 


RESOURCES 
Cash on Hand and Due from Federal Reserve 


$ 62,180,383.45 
124,045,701.77 
14,514,315.15 
4,941,668.26 
36,085,870.19 
1,000.00 
1,650,000.00 
1,000.00 
649,882.24 


$244,069,821.06 


LIABILITIES 
Capital $ 8,200,000.00 
Surplus we. 6,000,000.00 
Undivided Profits . 1,839,584.99 
Reserve for Contingencies 893,515.76 
Reserves for Taxes, Expenses, etc. 683,281.88 
Dividend Payable July 1, 1950 205,000.00 
Deposits . .. . 226,091,750.43 
Other Liabilities 156,688.00 


$244,069,821.06 


United States Government and State and Municipal bonds 
carried at $28,561,871.09 are pledged to secure public 
deposits and for other purposes, as 


required by law. 


One of the Oldest Trust Companies in the United States 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
NEW YORK CLEARING HOUSE ASSOCIATION AND FEDERAL RESERVE SYSTEM 
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are those in which the trustees are mere- 
ly holding property for the collection of 
the income and distributing it among the 
beneficiaries and are not engaged, either 
by themselves or in connection with the 
beneficiaries, in the carrying on of any 
business. Such trusts are not associations 
within the meaning of the law and are 
not subject to tax. 

“Operating trusts are those in which 
the trustees are not restricted (italics 
added) to the mere collection of funds 
and paying them over to the beneficiaries 
but are associated together in much the 
same manner as directors in a corporation 
for the purpose of, and actually engaged 
in, carrying on some business enterprise. 
These trusts, whether of the Massachusetts 
type, or otherwise, are to be deemed asso- 
ciations within the meaning of the Act, 


Missouri’‘s 
Largest 


Fiduciary 


This company engages 
only in the trust busi- 
ness. It does no banking 
business. It accepts no 
deposits subject to 
check. 


It administers more 
trust property than any 
other Missouri financial 
institution. 


It is the oldest trust 
company in Missouri. 


For ancillary service 
in Missouri or South- 
western Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 





independently of any control exercised by 
the beneficiaries, and subject to the tax.” 


Second Condition Eliminated 


At this point in the development of 
the theory of taxation of trusts, the 
principle of the restriction by the terms 
of the trust instrument of the activities 
of the trustee to the “mere collection of 
funds and paying them over to the bene- 
ficiaries” had been established, but it 
was coupled with the condition that the 
trustee should also be “actually engaged 
in” carrying on some business enter- 
prise. This latter condition was later 
eliminated, and thereafter, with a few 
contrary decisions definitely in the mi- 
nority, the lack of restrictions upon the 
powers of the trustee was the sole de- 
termining fact. 


This change did not come at once, 
however, and as late as 1933 in Dunbar 
v. Comm. (65 F. 2d. 447) where a 
brother and sister owned several pieces 
of real property which were leased, and 
by the terms of the lease the lessees 
made their own repairs and furnished 
their own janitor service the former 
rule prevailed. The trustee’s powers 
were broad, and the shareholders had 
no control over the trustees. But the 
trustees did not exercise their broad 
powers and merely collected and dis- 
bursed the income. The Circuit Court 
of Appeals held that the trustees were 
not actually engaged in carrying on a 
business and were not an association 
within the meaning of the Hecht case 


and T.D. 3598, notwithstanding the 
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broad powers vested in the trustees, 
The court quoted several of its prior 
decisions. 


Along Came Morrissey 


This would appear to be sound rea- 
soning and to be based upon reality as 
met in the business affairs of men, 
yet two and one-half years later Morris. 
sey v. Comm., (80 L. Ed. 263) held 
that by the terms of the trust instrument 
the trustees must be held to the mere 
collection and distribution of income to 
avoid being taxed as an association. 
This still is the leading case on the sub- 
ject, with the majority of the subsequent 
decisions following this rule. 


Chief Justice Hughes in delivering 
the decision said, “* * * In what are 
called business trusts the object is not 
to hold and conserve particular prop- 
erty, with incidental powers, as in the 
traditional type of trust, but to provide 
a medium for the conduct of a business 
and sharing its gains.” Five years later 
in Marshall’s Heirs v. Comm. (111 F. 
2d 935) Maris, C. J., dissenting in part 
said, “It seems to me that under the 
decision of the court in this case every 
trust in which one or more trustees hold 
and administer real property for two or 
more beneficiaries must be held to be 
a taxable association and that the tra- 
ditional trust of which the Chief Justice 
spoke does not exist.” 

A year later in Comm. v. Gibbs-Prey- 
er Trusts (117 F. 2d 619) the concept 
of the Morrissey rule of determining the 
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taxability of the trust by the language 
of the trust instrument instead of by 
the acts of the trustee was rejected. In 
this case the trust instrument gave broad 
powers to the trustee, but the actual 
management of the trust was carried 
on solely by the beneficiaries. Rejecting 
contention — that 
parole testimony could not be intro- 
duced to controvert the terms of the 
instrument, the Circuit Court stated 
that “whether a trust is an association, 


the Commissioner’s 


taxable as a corporation, must be found 
in what the trustees actualiy do and not 
in the existence of long unused powers. 
In determining the applicability of the 
statute, we must look to the actual activi- 
ties of the entity rather than to its form 
or possible powers.” This was of course 
a return to the argument in Dunbar v. 
Comm. 


It is a little difficult to understand 
why the rule in the Morrissey case has 
so long persisted. It was not necessary 
for the decision because there had been 
activity 
character of the operation as a business 
promotion of extravagant type. It was 
obviously an attempt to conduct a busi- 
ness, aggressive in character, under the 
cloak of being technically a trust with 
the obvious intention of gaining the ad- 


unmistakably stamping — the 


vantages of a corporate form of busi- 
ness without assuming its disadvantages. 
Drafting Approach 


It has been the practice of attorneys 
in the drafting of trusts to give broad 
powers to the trustee on the general 
theory that it is better to have powers 


Tank of 


id 40) 18 
FIRST 





which are not needed than to need 
powers and not have them. This is a 
sound philosophy of draftsmanship ex- 
cept in tax situations such as we are 
here considering. It is quite probable 
that some of the difficulties which trus- 
tors have encountered are the result of 
this general practice, and not of the in- 
tent of the trustors or of their attorneys 
to qualify activities as legitimate trust 
procedure where such procedure would 
run contrary to the intent of the Con- 
gress, if indeed the Congress ever had 
any very definite intention with refer- 
ence to the activities of trustees. In such 
situations the facts of the matter are 
usually that the intention of the trustor 
was the intention of his attorney, and 
the intention of the attorney was not 
to get caught short of needed powers. 
If an analogy to a rule of criminal 
law is not out of place, (and the impres- 
sion that the Commissioner is inclined 
to regard the avoidance of taxes as a 
criminal procedure might give the an- 
alogy some point) it is basic in that 
branch of the law that criminal intent 
is not enough; there must be a criminal 
act before an action in prosecution will 
lie. In the Morrissey case the reasoning 
is that the intent of the trustor, even 
though in actual practice it was the in- 
tent of his lawyer. is determining and 
will subject the actor to penalty even 
though he commits no act which in it- 
self would subject him to taxation. In 
view of the evident injustice of the 
application of this rule in many cases, 
it is to be hoped that future litigation 
taken to the highest court will reverse 
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the Morrissey decision before the rigor 
mortis of stare decisis becomes com- 
plete, if indeed it has not already done 


so. 


Meantime what must the draftsman 
do to avoid falling into a taxable status? 
In the first place he must reverse his 
former practice of long standing and 
instead of granting all of the powers that 
may be needed, he must restrict the 
powers of the trustee to the narrowest 
possible field. If activities beyond these 
narrow powers are necessary. they 
should be exercised by the beneficiaries 
with the trustee performing only min- 
isterial duties under their direction 
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Estate Departments have excep- 
tional ability and facilities for 
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opment and expansion of Can- 


ada. 
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CALGARY EDMONTON VANCOUVER 
VICTORIA CHARLOTTETOWN 


ST. JOHN’S, Nfld. LONDON, ENG. 
NASSAU, B. W. I. 
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(Edmund R. Boots, T.C. Memo. Dock. 
7493, C.C.H. 15,889). If the trust is 
predominantly testamentary in charac- 
ter, there is less danger of getting into 
a taxable status (Cole & Crane Real 


Estate Trust, C.C.H. 14,030 M, 1944). 


Where powers not needed now may 
be needed in the future it may be pos- 
sible to defer powers of management, to 
be exercised only upon a contingency 
(Chandler. Trust No. 2, T.C. Memo. 
Dock. 3035, C.C.H. Dec. 15,291, 1946). 
If the contingency never develops the 
trust may be safe. If the contingency 
does occur and the trustee assumes 





THE COLUMBIA 
|E@) Gas sysTeM, INC. 


The Board of Directors has declared this day 
the following quarterly dividend: 


Common Stock 
No. 63, 1834¢ per share 
payable on August 15, 1950, to holders of 
record at close of business July 20, 1950. 
Dare Parker 
Secretary 


June 20, 1950 








_ of 


consecutive 


dividend payments 





SOUTHERN CALIFORNIA 
EDISON COMPANY 


COMMON DIVIDEND NO. 162 
PREFERENCE STOCK 

4.48% CONVERTIBLE SERIES 
DIVIDEND NO.13 
PREFERENCE STOCK 

4.56% CONVERTIBLE SERIES 
DIVIDEND NO. 9 


The Board of Directors has author- 
ized the payment of the following 
quarterly dividends: 


50 cents per share on the Com- 
mon Stock; 

28 cents per share on the Pref- 
erence Stock, 4.48% Convertible 
Series ; 

281, cents per share on the Pref- 
erence Stock, 4.56% Convertible 
Series. 

All three dividends are payable 
July 31, 1950, to stockholders of 
record July 5, 1950. 


T. J. GAMBLE, Secretary 


June 16, 1950 
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management, the trust very possibly 
would become taxable as an association. 
It was held in Michigan Avenue Syndi- 
cate (T.C. Memo. Dock. 3136, C.C.H. 
Dec. 14,676, 1945) that where trustees 
holding real property with wide powers 
of management adopted a_ resolution 
recommending the amendment of the 
trust instrument in toto and in the 
amendment restricted the trustees to 
the power to collect rents, pay expenses 
and distribute the net income, and the 
amendment was subsequently declared, 
this changed the trust from a taxable 
trust before the amendment to a non- 
taxable trust after the amendment. If 
a trust, by change of its powers. can be 
transmuted from a taxable entity to a 
non-taxable entity, presumably the re- 
verse would be true and broad powers 
exercised on a contingency might create 
a taxable status. 
A AA 
Common Trust Fund 
Developments in 


New York 

Despite the recent United States Su- 
preme Court decision (see T.&E., p 353) 
holding unconstitutional the notice pro- 
visions in New York’s statute relating 
to common trust fund accountings. 
banks in the Empire State are proceed- 
ing with funds already established and 
with plans for future ones. There is 
unanimous agreement that an amend- 
ment to the existing law is necessary to 
cure the defect with respect to notice 
to known beneficiaries, but it is felt 
that the high court’s decision clears the 
air of any other uncertainties that may 
have been created by an unfavorable 
upstate decision in 1947. 

Last month the State Banking Board 
authorized the establishment of legal 
common trust funds by City Bank 
Farmers Trust Co., Guaranty Trust Co. 
and Manufacturers Trust Co., of New 
York, and Security Trust Co. of Ro- 
chester, all of which had previously set 
up discretionary funds. It is believed 
that the 35% Prudent Man Rule, effec- 
tive July 1, 1950, contributed to the 
decision to start legal funds. The New 
York Trust Co. enters the common 
trust fund field with permission to 
create a discretionary fund, while the 
Brooklyn Trust Co., whose pioneer com- 
posite fund was held taxable as an as- 
sociation by a Supreme Court decision 
which ultimately led to the present Fed- 
eral law on the subject, has been grant- 
ed authority to operate both types of 
fund. These new funds, when established, 
will bring to 25 the total in the state. 


Contemporaneously, the Committee 
on Common Trust Funds of the Trust 
Division, NYSBA, whose chairman is 
Hollis B. Pease, assistant vice president 
of Central Hanover Trust Co., has out- 
lined a procedure acceptable to the 
State Banking Board for banks seek- 
ing common fund authorization. 


A draft of the proposed plan of op. 
eration the 
Banking Department prior to the re. 
quest for formal authorization. Deputy 
Francis J. Ludemann 
is in charge of the division to be con- 


should be submitted to 


Superintendent 


sulted. After several weeks for prelimi- 
nary study, the plan should then be 
formally submitted to the Banking De- 
partment, accompanied with a certified 
copy of a_ resolution adopted by the 
board of directors or executive commit- 
tee of the of the 
trust company. requesting authorization 
to establish the common trust fund. At 
least 12 copies of the plan (preferably 


board of directors 


in page proof) should be submitted. 


After permission has been granted by 
the Banking Board, the board of direc- 
tors of the trust company. by a resolu- 
tion, should formally authorize the es- 
tablishment of the common trust fund. 
A certified of this resolution 
should be submitted to the Banking 
Department. The operation 
should then be executed by authorized 
officers of the trust company, and two 
conformed copies sent to the Banking 


copy 


plan of 


Department. 

Finally, the Banking Department 
should be notified of the time when the 
common trust fund is formally placed 
in operation, in order to enable it to 
know when an accounting of the com- 
mon fund will be filed in the courts. 


Commenting on the announcement of 
the new funds, Superintendent .of Banks 
William A. Lyon predicted that the as- 
sets of common funds in the state, now 
estimated at over $50,000,000. would 
total $100,000,000 by the end of the 
vear. He indicated that the partial pru- 
dent man rule might improve the yield 
on legal trusts as much as one-third, 
reporting that discretionary trusts are 
currently producing slightly under 4‘: 
while legal accounts are yielding about 
2.6%. 

Mr. Lyon also remarked that his de- 
partment is considering the possibility 
of increasing the limitation on individ- 
ual participations from $50,000 to 
$100,000, and has asked trustmen for 
their opinion as to the benefits and 
effects of such an increase. 
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EQUITIES JUSTIFIED 


RAYMOND RODGERS 


Professor of Banking, New York University 


OOD corporate bonds have been 

too high for several years. When 
long-term Governments are on a 2.25% 
basis and AAA corporates are on a 
2.580 basis, as currently, the corpo- 
rates are too close to the Governments 
in yield. There are more than 33 basis 
points in value between a Government 
bond with its protected market and a 
corporate issue without protection. 

Likewise, municipal bonds have been 
ruling at levels which are high and out 
of line with the Government issues. In 
particular, | am concerned about the 
small local municipal issues which have 
been bought in many instances because 
of local pride. Their limited marketa- 
bility could again prove very dangerous 
as it did in the *30s. Also, the issuance 
of the anticipated medium-term bonds 
by the Treasury for its deficit financing 
will adversely affect even high-grade 
municipal issues with five to 12-year 
maturities. 

There are four aspects of the mort- 
gage situation of direct interest to bank- 
ers: 

1. Some localities are likely to have 
troublesome excess housing—even at to- 
day's high income levels—before the 
end of the year. 

2. Slackening of the housing boom 
will adversely affect business activity 
and employment. 

3. Public 
continued on a substantial basis regard- 
less of the supply of housing, especially 
if business activity turns downward. 


housing activity will be 


4. Foreclosures on some of the prop- 
erties under Title 608 may be antici- 
pated. (Although such foreclosures will 
not cause losses to the mortgagees. they 
will adversely affect the value of similar 
properties). 

What about equities where their pur- 
chase is permitted for trust funds? Let 
it be understood that equities are not a 
complete hedge against inflation. Equi- 
ties and commodity prices do not move 
in any synchronized fashion. Any at- 
tempt to preserve the purchasing power 
of the income or of the principal by 
equity purchases inevitably increases the 





From address at Detroit Conference of National 
Assn. of Bank Auditors and Comptrollers, May 8, 
1950. 
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risks—and may well increase them dis- 
proportionately ! 


On the negative side, competition 
from Government, both direct and indi- 
rect, is increasing. Labor costs are high 
and the power of labor continues to in- 
crease. High taxes on corporations and 
the possibility of even higher rates de- 
press the market prices of all issues. 
Also, high personal income taxes have 
adversely affected the demand for equi- 
ties. 


On the positive side, the capital gains 
tax of 257 makes equities desirable for 
holding by those in the higher income 
brackets. The average return of 6.5% 
is more attractive in comparison with 
bond yields than it has been since before 
the war. Many corporations, especially 
the larger ones, are in strong financial 
position because increased post-war de- 
mand and wartime tax policies caused 
a large part of the net earnings of re- 
cent years to be plowed back into the 
business, which greatly increased the 
book value and earning power back of 
each share. While earnings are below 
last year, dividends paid have been at 
a higher rate than last year because 
corporate expansion has been largely 
responsible. The. market for stocks is on 
than 
stocks enjoyed their last boom because 
little bank credit is being used in the 
market. 


a sounder basis when common 


Most important of all, as long as 
our present social philosophy prevails, 
there will be no devastating depression 
such as we suffered in the ’30s. This 
means that the Government will launch 
a flood of public works, housing, relief, 
etc., when starts a serious 
downward trend. This assures at least a 
reasonable level of business and profits 
for the well-managed companies, espe- 
cially when the labor cost is not an 
important element in total cost. 


business 


Weighing disadvantages and advan- 
tages, it seems that a bank with a compe- 
tent staff, or access to a competent staff, 
to analyze and watch not only the com- 
pany and the industry, but also basic 
economic and political trends, is war- 
ranted in putting a larger proportion of 
trust funds, where permitted, into equi- 
ties than is commonly done. 


THE INSTITUTIONAL 
BOND FUND 


A High-Grade Bond Fund 


* 


THE GENERAL 
BOND FUND 


A Good-Grade 
Diversified Bond Fund 


* 


THE FULLY 
ADMINISTERED 
FUND 


A Balanced Fund 


* 


THE COMMON 


STOCK FUND 


A Diversified Investment 
in Listed Companies 


* 


GROUP SECURITIES, INC. 


Incorporated 1933 


For Prospectus and other 
information on Group 
Securities, write to your 
investment dealer or 


DISTRIBUTORS GROUP, 


INC. 
63 Wall Street, 
New York 5, N. Y. 
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Reference should be made to the introduc- Under | J ‘ 5 ¢ 5 ° ? 
tory article in the July issue, outlining pur- OO SS SO ee to 
poses of publication and considerations in Mgmt. | Principal Inc. Principal 
interpreting the figures. — Editor’s Note. Since Principal High Low Prin. %o Low High 
BALANCED FUNDS 
American Business Shares 1939 — — _— 100.0 -— 65.9 170.1 
Axe-Houghton Fund : 1938 -- == — 100.0 — 71.4 189.3 
Axe-Houghton “B” | 1938 — — -- 100.0 — 83.1 213.7 
Boston Fund : 1932 | 103.1 171.9 72.6 100.0 3.46 60.2 164.8 
Commonwealth Investment 1932 106.3 168.4 64.4 100.0 3.05 73.5 199.2 
Eaton & Howard Balanced 1982 | 114.5 134.7 80.0 100.0 4.27 73.6 153.6 
Fully Administered Shares (Group Securities) 1938 aime —_ on 100.0 ee 69.4 156.6 
General Investors Trust pees | 1932 110.0 152.7 Fi 5 100.0 4.20 65.2 134.7 
Investors Mutual aceite hi 1940 | — —_ — — — 73.5 151.7 
Johnston Mutual Fund 1947 anne a3 aati = iba — — 
Nation-wide Securities** : 1932 102.6 174.6 70.3 100.0 2.32 59.6 133.2 
Nesbett Fund ee 1947 — oa = = va es 
George Putnam Fund 1938 — — — 100.0 2.76 69.2 130.6 
Mutual Fund of Boston**** : 1944 | — —_ — aeet = — 155.0 
Scudder Stevens & Clark 1928 97.4 119.2 75.7 100.0 3.25 80.9 147.7 
Wellington Fund 1928 105.2 143.4 69.5 100.0 2.41 75.0 154.1 
Whitehall Fund 1947 — — — — — os — 
Wisconsin Investment*** 1939* — — — 100.0 — 65.1 219.4 
AVERAGE: BALANCED FUNDS — 105.6 152.1 72.0 — 3.22 70.8 161.0 
STOCK FUNDS 
Affiliated Fund*** 1939 — — — 100.0 — 50.2 224.9 
Broad Street Investing Corp. een 1932 109.9 156.6 76.6 100.0 3.60 60.1 193.8 
Bullock Fund = _ : 1932 109.8 168.8 69.6 100.0 1.77 61.0 171.2 
Delaware Fund 1937 — — -- 100.0 — 76.1 172.3 
Diversified Investment Fund (N.Y. Stocks) *** 1944 _— —_ me —_ — 150.8 
Dividend Shares pce eecmes 1932 109.0 163.2 70.7 100.0 1.88 62.1 151.6 
Eaton & Howard Stock = : i 1931 107.1 147.0 74.4 100.0 3.86 62.7 154.8 
Fidelity Fund a 1943 — — — — — — 177.5 
First Mutual Trust Fund —. 1937 — — — 100.0 3.15 59.2 127.2 
Fundamental Investors __... ; 1932 105.2 146.0 67.4 100.0 2.98 64.8 206.5 
Incorporated Investors _. 1925 103.6 165.2 80.2 100.0 2.58 63.9 219.8 
Institutional Shares (Stock x Bond Group) 1944 one —_ — _ — — 174.4 
Investment Co: of America ___.. 1939* — — -- 100.0 — 69.0 192.2 
Investors Management Fund 1931 107.7 161.3 66.8 100.0 4.27 67.7 179.1 
Knickerbocker Fund : ‘eee : 1938 — — = 100.0 — 59.8 126.2 
Loomis-Sayles Mutual Fund - ee Oe eee 1929 72.4 131.7 87.7 100.0 2.54 74.2 188.6 
Loomis-Sayles Second Fund i : 1934 88.3 131.2 92.7 100.0 2.74 71.8 184.5 
Massachusetts Investors Trust 1924 110.7 147.5 72.8 100.0 3.88 59.7 151.1 
Massachusetts Investors 2nd Fund 1934 114.2 157.0 70.3 100.0 3.31 57.4 171.3 
Mutual Investment Fund : 1926 129.7 173.4 75.5 100.0 4.31 56.1 168.5 
National Investors 1937* — — 65.9 100.0 3.10 60.7 220.8 
National Securities — Income*** 1940 _— — —_ — — 66.0 185.1 
New England Fund 1931 | 117.4 159.1 70.8 100.0 2.85 61.4 134.4 
Selected American Shares 1933 | 123.8 178.1 80.4 100.0 3.30 60.9 172.2 
Sovereign Investors 1936 | — 166.6 68.6 100.0 1.78 62.5 123.4 
State Street Investment Corp. 1924 92.8 155.2 74.0 100.0 3.75 60.7 178.3 
Wall Street Investing Corp. 1946 | — — — — oo —_— — 
AVERAGE: STOCK FUNDS ...........-.-.... — | 106.8 156.7 74.4 100.0 3.09 63.4 171.0 
90 STOCK INDEX (Standard & Poor’s) _. —- | 106.7 148.3 67.5 99.2 — 59.8 152.9 





CONSUMERS PRICE INDEX (B.L.S.) _.. — — —_— — 99.6 “= 99.6 174.5 














CALCULATION OF INDEX NUMBERS AND INCOME PERCENTAGES FOR MUTUAL FUNDS 
PRINCIPAL INDEX NUMBER indicates the change between the offering price on Dec. 30, 1939 and subsequent bid price plus all 
distributions from capital gains and other capital sources. 

COL. 1, 2 and 3 represent the figure obtained by dividing the offering prices at the stated dates less capital distributions through 
1939 by the 1939 base offering price. 

COL. 4, offering price on Dec. 30, 1939, is base index number of 100 for all companies. 

COL. 6, 7, 8, 10, 12, 14, 15, and 16 are arrived at in the following manner: To the bid prices at the respective dates indicated are added 
all capital distributions to such date and the resultant sum is divided by the 1939 base offering price. 

COL. 19 represents the current month-end bid (col. 16 less all capital distributions) divided by the 1939 base offering price. 
INCOME PERCENTAGE includes only those dividends paid by the companies out of income earned from dividends and interest 
on their portfolio securities (excluding all capital distributions). 

COL. 5, 9, 11, 13 and 17 represent a figure obtained by dividing such dividends accruing over the annual period ending with the stated 
dates by the average of the twelve month-end offering prices ending on the corresponding dates. 

COL. 20 is a five year average figure which includes the percentage returns in columns 9, 11 and 17 as well as those for the two 
preceding annual periods. 
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10 11 12 13 14 15 16 if 18 19 20 
6/30/49 5/31/50 Last 24 mes. 6/30/50 Last 12 mo. Div. % 6/30/50 5-Yr. Avg. 
Ine. Inc. Principal Invest. Cap. Prin. Less Cum. Investment 


Prin. % Prin. % Low High Principal Inc. Distr. | Cap. Distr. (Bid) Income % 



































123.4 4.35 139.4 4.61 120.7 139.7 134.7 4.58 _— 106.3 3.71 
124.9 5.23 | 167.2 4.14 122.6 %169.0 158.5 4.05 .79 134.4 3.78 
154.3 3.77 188.0 4.03 152.0 $189.4 180.2 3.98 2.55 143.6 3.14 
126.7 4.81 150.6 3.79 1238.6 1152.5 144.0 3.75 1.28 123.4 3.71 
155.5 4.13 | 183.2 4.05 151.7 $184.0 7173.6 4.02 .82 7148.8 3.09 
129.9 3.92 | 157.0 4.07 128.0 4158.2 7149.3 4.19 — 7141.0 3.55 
116.9 4.49 | 133.7 4.08 114.4 138.7 128.2 4.04 32 107.0 3.27 
95.7 5.40 115.8 5.34 SLL 1117.2 7109.6 5.28 1.18 7 93.4 4.95 
122.0 4.59 143.0 4.38 121.1 $143.8 7136.0 4.34 57 4114.7 3.80 e 
129.6 4.42 149.8 4.44 127.8 $151.2 4142.4 4.80 .23 +140.9 | a 
109.9 4.61 126.2 4.54 108.6 $126.8 7121.5 4.50 2h | 7101.1 3.84 
117.8 4.09 136.0 4.56 114.0 141.1 128.5 4.52 — 127.1 —s 
106.0 3.93 | 126.4 4.09 104.6 $126.8 p7119.8 p4.07 p .75 p7103.9 p3.49 
123.5 341 142.3 3.73 122.4 $148.6 +134.0 3.94 a 7129.0 3.37 e 
119.7 4.02 138.9 3.88 117.0 +140.0 7134.0 | 3.84 .84 T1212 3.49 
129.8 4.14 147.5 4.04 128.5 +148.1 4141.1 4.01 1.18 7113.0 3.31 
135.5 4.35 | 164.1 4.11 134.5 1167.5 7155.8 4.18 BY 7153.4 — e 
171.3 3.11 196.4 3.61 167.1 $196.7 7182.4 4.20 1.65 4133.7 2.44 
124.8 4.35 | 147.6 4.23 122.7 149.3 140.7 4.24 87 120.1 3.61 
| 143.3 6.01 171.6 6.45 138.2 $172.9 | 164.0 6.35 — 108.2 4.36 
| 130.5 5.11 164.1 5.19 128.2 $167.4 7153.6 5.22 = 7129.3 4.33 
117.0 4.72 154.5 4.68 112.5 4157.1 147.0 4.58 34 126.7 3.59 
130.5 3.89 | 150.3 4.19 127.5 150.3 7144.4 3.93 3.22 7 tou 2.91 
102.5 620 | i222 5.50 99.4 $123.7 116.3 | 5.44 — 109.8 5.57 e 
115.8 4.50 142.7 4.48 112.1 $144.9 136.1 | 4.43 .99 115.4 3.68 
133.9 3.80 170.0 4.05 130.7 $171.2 7160.8 4.26 2.59 7142.2 3.32 
133.3 5.80 | 175.8 4.64 128.8 +176.8 4162.0 5.09 53 7143.3 4.31 e 
79.6 5.00 | 92.7 4.76 79.1 94.9 + 88.9 4.18 _ + 67.7 3.48 
150.7 4.85 197.0 4.33 145.8 $197.8 4183.3 4.32 57 7158.6 3.28 
137.3 6.13 179.3 5.60 132.9 180.8 7167.2 5.49 — 4133.5 4.46 
113.9 5.06 138.4 4.63 109.0 142.9 130.4 4.58 2.90 105.4 3.58 e@ 
139.2 4.42 164.8 3.99 136.9 165.8 7156.0 3.86 3.52 113.6 3.56 
135.6 5.20 176.4 4.86 132.3 $178.4 4164.6 4.91 1.46 7135.8 3.59 
85.6 5.43 103.6 3.96 83.0 106.4 99.0 3.90 3.05 66.1 3.59 
151.0 3.14 | 171.5 2.58 148.3 $172.5 ¥165.3 2.56 3.87 ¥116.7 2.84 
146.5 3.43 170.1 2.92 140.4. $171.3 7163.5 2.90 4.87 7133.0 3.03 
107.7 5.29 | 140.4 4.91 105.0 $142.5 7130.6 5.07 _— 7125.3 4.50 
116.8 4.41 | 154.0 3.97 113.0 155.8 143.7 3.89 — 120.2 3.57 
115.5 3.50 | 140.4 3.63 112.5 %$141.0 134.0 3.59 1.76 126.1 3.15 
140.7 4.49 188.1 4.03 37.5 $189.8 +273.7 4.15 2 4147.2 3.51 
80.8 6.42 94.0 5.93 78.9 99.8 89.7 5.87 — 719.2 5.94 e@ 
107.1 3.98 132.9 4.43 104.2 $133.9 127.5 4.36 .55 115.6 3.68 
116.3 5.02 143.6 5.04 113.8 $145.8 7135.2 5.05 _— 7112.0 3.74 
90.4 5.61 108.0 4.88 89.0 110.2 7101.7 4.41 1.78 + 77.9 3.34 
= 152.38 3.76 184.7 3.47 147.3 $185.9 +176.0 3.44 4.84 7130.5 3.08 
135.3 3.59 lise 3.76 132.1 %175.3 7163.3 3.90 — 7163.3 — e 
124.3 4.59 154.9 4.29 120.7 156.6 146.2 4.25 2.24 118.3 3.57 
112.4 149.1 os 107.6 $154.1 140.5 —_ _— _— — 
169.6 = 168.6 _ 166.5 174.5 —_ — — —- a 














CAPITAL GAIN DISTRIBUTION column (18) represents the percentage of distribution, if any, from capital gains or any other 
sources, for the current annual period. 


COMPANIES ORGANIZED AFTER 1939 are given an initial index number on the date they commence business equal to the aver- 
age of all those stock or balanced funds in existence at the time. 





e Principal index begins after 1939 base date. ***Not included in balanced or stock average: 

p Preliminary. Wisconsin Investment Co. balanced fund for too short a_ period. 
+ Ex-dividend current month. Affiliated Fund is leverage company, but bank loans retired last quarter. 
{ Two-year high current month. Diversified Investment & National Income are partially invested in 


* Date commenced operation as Mutual Company. 


** Became Balanced Fund in 1945. high income bonds and preferred stocks. 


Column 19 for funds organized since 1946. 


Source: Direct from Companies. ****Name changed from Russell Berg Fund. 
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HOW SAFE ARE MORTGAGES? 


AUGUST IHLEFELD 


President, Savings Banks Trust Company, New York 


ne mem investors have in- 
curred considerable losses on mort- 
gage investments in the past. The bulk 
of such losses has occurred in periods 
of unfavorable economic conditions fol- 
lowing building booms. 

In every building boom, the quality 
of the mortgage structure as a whole 
is affected adversely. This results from 
the fact that the volume of mortgage 
debt is increased substantially, while 
eventual overproduction of dwellings 
leads to a decline of realty values and 
consequent impairment of many loans, 
particularly those of relatively poorer 
quality. Losses tend to be _ heaviest 
among loans made in the last phases of 
the boom, for they are affected by the 
fall in values before the mortgagors 
have had much opportunity to amortize 
their obligations to a material degree. 


21... Times 1945 


In the current building boom, the 
increase in mortgage debt has assumed 
unprecedented proportions. Urban 
mortgage debt has been increased from 
$31 billion at the end of 1945 to over 
$60 billion today, a doubling in less 
than five years. By the end of 1951, at 
the present rate of building, mortgages 
on residential and commercial proper- 
ties in urban communities should ex- 
ceed $70 billion, a total two and one- 
thirds as large as that of 1945. 


In relation to the ability of the 
American people to carry mortgage 
debt, the increase would not be exces- 
sive. In 1939, urban mortgage debt of 
$30 billion was 43% of disposable per- 
sonal incomes of $70 billion. Today, 
the urban mortgage debt of $60 billion 
is only 31% of disposable personal in- 
come of $192 billion. If we assume 
about the same level of national income 
at the end of 1951, urban mortgage debt 
of $70 billion by that time would be 
only 37% of disposable income. 

In other words, the rise in urban 
mortgage indebtedness has lagged well 
behind the near tripling of national in- 
come since 1939. 


— 





Excerpts froth ‘ah ‘address before the Savings 
Banks Officers Forum, Group IV, April 18, 1950. 
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Ability of mortgagors to service 
their debts may depend not only on 
their incomes, but also on their liquid 
resources. The liquid savings of the 
American people have been tripled 
since 1939, whereas the mortgage debt 
has approximately doubled. By this test 
also, we must conclude that for the 
nation as a whole the actual burden of 
mortgage debt is really less than it 
was in 1939, 


The fact that the mortgage debt bur- 
den is relatively moderate today does 
not mean that lenders can be compla- 
cent about the outlook. A similar analy- 
sis would have shown that the mort- 
gage debt burden was relatively moder- 
ate in 1929; nevertheless, the catastro- 
phic contraction of national income by 
almost 50% between 1929 and 1933 
worked havoc among mortgage invest- 
ments during that period. 


Are there reasons for confidence that 
a similar severe contraction in national 
income will not recur to produce new 
heavy losses for mortgage lenders in 
the period ahead? 


Factors that must be taken into con- 
sideration in appraising the probable 
severity of future depressions are: 


(1) The effective measures that have 
been taken to prevent future commerci- 
al bank failures. Collapse of the com- 
mercial banking system was probably 
the chief reason why the great depres- 
sion of the 1930’s was so much more 
severe than earlier depressions in this 
century. 


(2) Limitations on security loans. 
Expansion of security loans by many 
billions of dollars intensified the boom 
of the late 1920’s, while forced repay- 
ment of these loans made the subse- 
quent deflation and depression so much 
more drastic. 


(3) The support of farm 
This makes unlikely a repetition of the 
extreme deflation to which agriculture 
was subjected in the 1930's, with se- 
vere adverse repercussions upon the 
whole economy. 


(4) The evident 


prices. 


determination of 


government to lessen the amplitude oj 
business fluctuations for the future. 


Possible Overproduction 


It is possible. of course, that future 
depressions will be less severe on the 
whole, but that home building may be 
so largely overdone during the current 
construction boom that realty values 
may again be hard hit, causing rela- 
tively heavy losses to mortgage lenders. 

The post-World War II building 
boom got into its stride in 1947, when 
849,000 non-farm dwelling units were 
started. In 1949. more than 1,000,000 
dwelling units were started for the first 
time. We are now in the fourth year of 
this boom, and it is probable that about 
1,000,000 units will again be started in 
1950. 

With sustained prosperity, the De- 
partment of Commerce estimates that 
the deferred demand for dwellings still 
aggregated 1.8 million units at the be. 
ginning of this year. At the present rate 
of progress in the public housing pro- 
gram, the great bulk of this new resi- 
dential program will have to be private- 
ly financed. 

Should a high level of building con- 
tinue for three more years, by the end 
of that time the inventory of housing 
should be more than ample, and any 
business setback could produce a sur- 
plus. 

In the light of these figures, most of 
us would probably go along with the 
conclusion reached in the Survey of 
Current Business that “the remaining 
backlog of demand for homes is still 
large and appears sufficient to warrant 
construction close to the recent yearly 
rates for a considerable period, although 
probably not extending beyond three 
years. Nevertheless, it is not too early 
to consider the implications of the elim- 
ination of war-induced shortages.” 

Assuming favorable conditions con- 
tinue to prevail in other segments of 
the economy, home building could con- 
tinue at a relatively high level through 
1952. By that time, however, the real 
estate situation would have become 
considerably more vulnerable, and the 
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risk of loss to mortgage lenders corre- 
spondingly greater. In the meanwhile, 
outstanding mortgages would gradu- 
ally acquire a stronger position through 
amortization payments. 


Weaknesses 
Far-reaching changes have occurred 
in mortgage lending. These involve ele- 
ments of well as of 
strength. Full account of these changed 


Some 


weakness. as 


conditions must be taken. if we are to 
appraise realistically the risks involved 
in present-day mortgage lending. 

The elements of weakness to be con- 
sidered include: 

1. More than half the mortgages now 


held have been 
five years of high realty 


placed during the past 
prices. An 
even larger proportion will be relative- 
ly new mortgages by 1952, if the cur- 
rent rate of mortgage lending continues. 
Losses were far greater in the 1930's 
1927-29 than on 
those placed in earlier years. 


on loans placed in 


2. The rise in construction costs has 
been greater during the current boom 
than in the building boom of the 1920’s. 

3. The 


property 


ratio of mortgage loans to 
values has increased. 

1. The average term of present mort- 
age debt has been lengthened. 

5. Mounting debts and 
rapidly expanding municipal services 
could 
taxes upon realty in the future. 

6. Public and 
artificial stimuli of private building by 
government aids add to the danger of 
an eventual overproduction of housing. 


oC 
5 
municipal 
increases in 


result in material 


housing programs 


Some Strength 


As against these elements of relative 
weakness in the present mortgage struc- 
ture, there are other notable factors of 
strength. These include: 

1. The systematic 
principal which is almost universal to- 


amortization of 


day, assuring gradual reduction in the 
face amount of mortgages to keep pace 
with any future decline in realty values 
that is not too rapid. 

2. Placing of home mortgage service 
on a regular monthly basis, lessening 
the burden on the mortgagor and giv- 
ing him no financial advantage when he 
surrenders his house and moves into 
tented quarters involving a_ similar 
monthly charge. 


3. The lower level of interest rates, 
which lessens the burden of mortgage 
debts to the obligors. 


4, Elimination for the most part of 


Juty 1950 


second and other junior mortgages, 
which greatly added to the burden of 
realty owners in the past, and often 
proved the precipitating factor in de- 
faults and foreclosures. 


5. Rent ceilings have discouraged un- 
due increases in values and in mort- 
gage loans on older structures, such as 
occurred in the 1920’s. Whenever ceil- 
ings are relaxed, rents and values of 
most such older buildings may rise. 


6. Insurance of an increasing pro- 
portion of outstanding mortgages by 
FHA and partial guarantees of others 


by the VA. 


In the light of all the factors consid- 
ered, we must conclude that losses on 
mortgage loans will recur. but that they 
are unlikely to attain again in the fore- 
seeable future the serious proportions 
of the 1930's. Furthermore, it is reason- 
able to expect the current boom to go 
on for two or three years more, giving 
additional time in which to amortize 
outstanding mortgages and to weed 
weak situations out of portfolios as op- 
portunity to do so offers. 

To Minimize Risk 

In anticipation of less favorable real 
estate conditions in the future, mortgage 
lenders are well advised to pursue poli- 
cies now that will minimize the risk of 
future losses. One fundamental objective 
of such policies should be to up-grade 
mortgage loans acquired in the latter 
phases of a building boom, since past 
experience has shown that losses tend 
to be highest on these loans. Another 
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is to make provision now, well in ad- 
vance, for probable future losses. 

One obvious way to upgrade mort- 
gages is to maintain and improve selec- 
tion standards. A number of mortgage 
lenders, to achieve this objective, favor 
conventional loans on desirable older 
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structures at a conservative ratio to cur- 
rent income, which is based on stabil- 
ized and for the most part controlled 
rents. With the current keen competi- 
tion for loans, there is strong tempta- 
tion at times to compromise with stand- 
ards. But logic and experience both tell 
us that it is better to tighten than to 
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Fund 


INC. 


An Open-End Investment 
Company 


Prospectus may be obtained from 
your authorized dealer or 


HUDSON DISTRIBUTORS 


Inc. 


Principal Underwriter 


135 S. La Salle St. 
Chicago 3, Illinois 
Financial 6-3223 
Teletype: CG 1141 


115 Broadway 
New York 6, N. Y. 
REctor 2-8356 
T'l't’pe: NY 1-3347 
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Keystone 


Custodian 
Bands 





relax standards at this phase of a build- 
ing boom. 

A second way to upgrade a mort- 
gage portfolio is to invest more largely 
in mortgages insured by FHA or guar- 
anteed by the VA. On such mortgages, 
losses are limited to foreclosure costs. 
interest that may be lost during fore- 
closure, and possible expenses in re- 
habilitating foreclosed properties that 
do not meet standards set by the insur- 
ing authorities. About 45° of the mort- 
gages currently being acquired by all 
financial institutions are insured by the 
FHA or partially guaranteed by the 
VA, as compared with 35% a year 
ago, showing the growing reliance of 
lenders generally upon such protection 
against losses as the building boom 
reaches an advanced phase. 
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2.5, TOTAL MONEY IN OPEN-END COMPANIES = 4) 
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With assets now exceeding $2 billion open 
end investment companies believe they have 
passed the test of time. Net sales of shares 
in these companies has been rising after a 
lull in 1947 and 1948. The Standard & Poor’s 
Corp. publication, The Outlook, recently 
carried the above chart indicating steady 
increase of shareholders and total money in 
mutual funds. 


Certificates of Participation in 


INVESTMENT FUNDS 


investing their capital 


IN 
BONDS 


(Series B1-B2-B3-B4) 


PREFERRED STOCKS 


(Series K1-K2) 


COMMON STOCKS 
(Series S1-S2-S3-S4) 


Prospectus from your local investment dealer or 


The Keystone Company of Boston 


50 Congress Street, Boston ps Mass. 





Insurance and Mutual Funds 
in Estate Planning 


Both life insurance and investment 
trust shares have their proper place in 
estate planning, according to Charles 
E. Bacon, manager of the Mutual Funds 
Department of Ira Haupt & Co., New 
York, in an address before the Mutual 
Benefit Life Insurance Co. Sales Con- 
vention in June. The prospect’s finan- 
cial diet should be properly balanced 
as between emergency funds (cash and 
government bonds). life insurance and 
investments, said Mr. Bacon. 

Insurance ought not to be sold as an 
investment medium any more than mu- 
tual funds should be offered as a medi- 
um for death protection. The individ- 
ual’s needs are better filled, Mr. Bacon 
asserted, through an 
gram plus low-cost insurance protec- 
tion. However, high premium insurance 
is justified where it is intended for 


investment pro- 


other than death protection but as part 
of a larger estate program. 

Continuing his comparison of the 
two media, Mr. Bacon pointed out that 
both 
panies take the customer’s money and 
place it in securities, although their na- 
ture varies. The principal difference lies 
in the time when each vehicle becomes 


insu rance and investment com- 


most effective. insurance coming at 
death while mutual funds provide liv- 
ing as well as death protection in the 
sense that a substantial income is pos- 
sible during lifetime and the principal 
may be passed on to heirs. 


& & & 


Women’s Investment Course 
Offered by Mutual Companies 


The Mutual Fund Institute, non-profit 
organization to investment 


companies, has prepared a course of 


promote 


lectures on investing and offered them 
to women’s clubs throughout the coun- 
try, according to Sylvia Porter in the 
New York Post. Expecting 1,000. re- 
quests for the lectures, recent figures 
showed that more than 2,250 clubs had 
applied, repreesnting 135,000 members. 
and the institute more than 
5.000 women’s organizations will ulti- 
mately take advantage of the offer. The 
basic course consists of three lectures 
which, in most clubs will be delivered 
by club members. Subjects are: “How 
to make your money work for you.” 
“Keeping up with the cost of living.” 
and “Rules for good investing.” Invest- 
ment specialists will be available in 
each area for question and answer pe- 


riods if the clubs wish. 


expects 
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HEED TRUST 
RESPONSIBILITIES 


PRESTON DELANO 


Comptroller of the Currency 


HE exercise of trust powers today 
Tealls for a greater intelligence, a 
greater boldness, than was the case 35 
years ago when national banks were 
first authorized to exercise such powers. 
Today it no longer meets responsibili- 
ties of trustees for them to conserve the 
dollar value of the trust. It is necessary 
not only to provide a livable income for 
the life beneficiaries of trusts but also to 
protect the purchasing power of the 
principal funds for the remaindermen. 

Despite the progress shown by most 
corporate trustees, there are some who 
have not taken their new responsibili- 
ties seriously. It is not uncommon to 
see a report of examination which states 
that assets of trust accounts were not 
reviewed within a year, and that the 
trust investment committee had not met 
for months. Corporate trustees have re- 
quested and received broad managerial 
and investment powers by statute and 
trust instruments. These greater oppor- 
tunities offer greater responsibilities to 
perfect review and research facilities to 
a greater degree. 

As a supervisor, | have noted that 
one of the major tasks today is to edu- 
cate top management and directorates to 
realize the worth of the trust depart- 
ment to the bank, and the need for in- 
tegrating it with all other departments, 
in order that each department can bene- 
fit from others under progressive co-or- 
dinated management. Directors and ex- 
ecutive officers should display a live in- 
terest in the trust department, and _ re- 
alize the tremendous potential liabilities 
of an inefficient one. 

The conviction that common. stocks 
should now play a part in the handling 
of trust estates is steadily gaining 
ground. Investments in common stocks 
of well-established companies, particu- 
larly those with growth possibilities. 
offer a certain amount of protection to 
the principal and income dollar. Stocks 
have not been a complete hedge against 
inflation. The emphasis should be placed 
upon diversification. Although Andrew 
Carnegie could put all his eggs in one 
basket and watch the basket, there are 

(Continued on page 472) 
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EATON & HOWARD EATON & HOWARD 
BALANCED FUND XE STOCK FUND 


PROSPECTUSES OF THESE TWO MANAGED INVESTMENT FUNDS MAY 
BE OBTAINED BY REQUEST TO YOUR INVESTMENT DEALER OR TO 


EATON & HOWARD 


INCORPORATED 


BOSTON 
TWENTY-FIVE YEARS OF INVESTMENT MANAGEMENT 


24 Federal Street 333 Montgomery Street 
' BOSTON SAN FRANCISCO 





Guidebook to 


“PRUDENT MAN’ 


INVESTING 





“Prudence”—a familiar word to trustees—has gained 
added emphasis in the New York law effective July 1, 
1950, defining fiduciary investment powers. Wider op- 
portunities for restricted trusts are now possible—pro- 
viding investments are “prudent”. With these new 
opportunities have come new responsibilities for the 
trustee. 

We have prepared a 24-page guidebook which con- 
tains the full text of the new law and notes the impor- 
tant changes that have been made. It outlines some of 
the principles which we believe should govern the “‘pru- 
dent” selection of securities by trustees, including such 
considerations as: 


V Full Investment Information V Portfolio Balance 
V Reasonable Income Vv Appropriateness to 
V Long-Range Value the Individual Trust 


Trustees and other institutional investors may obtain 
copies of this interesting and helpful booklet by writing 
on their letterhead to the Manager of the Investors’ 
Department. 


KIDDER, PEABODY ®& CO. 


FOUNDED 1865 
Members New York Stock and (Curb Exchanges 
~Members Boston Stock Exchange 


17 Watt Street, New York 5, N. Y. 
Uptown Office: 10 East 45TH Street, New York 17,N. Y. 
BOSTON CHICAGO PHILADELPHIA 
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MODERN MACHINES 


for “hell Onera ling conomy 





OST war developments already 

have affected and will continue to 
affect most of our daily routine opera- 
tions. An example is the “dictating and 
transcribing” With the 
change to electronic rather than the 
acoustical principal, there have been 
more improvements in the last five 
years than in the preceding twenty-five. 
The question is when to accept current 
developments as having reached a stage 
where conversion improvements are 
feasible. There is no safe answer, but 
at least one principle can be used: re- 


equipment. 


In address before 1950 convention of American 
Institute of Banking. 








J. T. KECKEISEN 


Asst. Vice President, First National Bank of Chicago 





fusal to compromise mechanical require- 
ments for new and improved installa- 
tions by acceptance of pre-war equip- 
ment. 

Our bank installation of 
punch card tabulating equipment until 
after the war. We had developed and 
used for many years. an efficient semi- 
mechanical built Ad- 
dressograph. Machine Bookkeeping and 
Photostat. All securities were described 
on addressograph plates, which, tabbed 


deferred 


system around 


for automatic selection, enabled us to 
quickly secure lists of securities for 
customers, bank audits, 
collection of maturing income, etc. Our 
books were posted by machine. 


examination 





TRUST DEPARTMENT 
BANK COPY The First National Bank of Chicago 1 
EXCHANGE AGENT FOR 
Date Chicago and North Western Railway Company _,,., s,; _ 


Received From 


Securities received 


CHICAGO AND NORTH WESTERN RAILWAY COMPANY 


Name and address in which new registered securities are issued. 











| New securities issued and delivered 
| CHICAGO AND NORTH WESTERN RAILWAY COMPANY 



































° 
7 First 
! issu PRINCIPAL | ortgage 
: AMOUNT Welles Amount) 
A | General Mortgage 344% due Nov. 1, 1987 
— —— 
B | General Mortgage 4% due Nov. 1, 1987 
aes 
C | General Mortgage 444% due Nov. 1, 1987 | 
D | General Mortgage 444% due Nov. 1, 1987 
— — 
E | General Mortgage 5% due Nov. 1, 1987 
F | First & Refunding Mtge. 444% due May 1, 2037 
G | First & Refunding Mtge. 5% due May 1, 2037 
om pee | 
i | 15 Year Secured 644% due Mar. 1, 1936 
J | 2 Year Conv. “A” 454% due Nov. 1, 1949 | 
(May 1, 1935 and all subsequent coupons att.) 
K | Milwaukee and State Line Ry. Co. 
First Mtge. 344% due Jan. 1, 1941 
L | Milwaukee, S & North Western Ry. Co. 
| First Mtge. 4% due Mar. 1, 1947 
M | Manitowoc, Green Bay & North Western Ry. Co. | 
First Mtge. 344% due Jan. 1, 1941 | 
N | St. Louis, Peoria & North Western Ry. Co. | 
First Mtge. 5% due July 1, 1948 | 
P | St. Paul Eastern Grand Trunk Ry. Co. | 
First Mtge. 444% due Jan. 1, 1947 
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NUMBERS 









NEW 
SECOND MORTGAGE 
NUMBERS 









$5000 $10000 


Fifteen issues of bonds were to be exchanged by 26,000 stockholders, totalling $372 million, 
so The First National of Chicago developed this form which with original and seven 
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carbon copies saved much work in “One Writing.” 









An analysis of our agency accounts 
disclosed that in 97‘; 
only one customer received a report. 


of all accounts, 


Therefore, our customer statement con- 
sisted of a copy of the trust ledger. as 
a by-product of posting the ledger. In 
trusteeship accounts, there was only a 
very small percentage in which one cus- 
tomer was involved. With very few ex- 
ceptions, trust statements were prepared 
quarterly or semi-annually. It proved 
impracticable to secure more than one 
copy of the ledger sheet and retain a 
neat carbon copy for a long period. 
hence all trust beneficiaries received a 
photostat of our ledger sheet. 


Features of New Tabulators 


Our post war investigation of Tabula- 
ting led to the conclusion that either 
of the competing companies could do a 
creditable job that would compete cost- 
wise with a semi-manual operation with 
the greatly increased clerical costs pre- 
vailing. Our selection was based on the 
policy of not 
equipment and we have just completed 
the first big step in a conversion that 


converting to pre-war 


has been well accepted because it is not 
based on many of the limitations con- 
sidered necessary evils in older instal- 
lations. A few of the advantages—and 
there are many more—are: 
1. 10 to the inch type, which is prac- 
tically typewriter typing 
2. Full alphabetic and numeric type 
over 120 type wheels. This gives 
complete flexibility and permits 
writing alphabetic or numeric in- 
formation in any part of our re- 
port, whereas previously tabulators 
required all alphabetic informa- 
tion to be written on the left side 


3. Punctuation, signs and symbols on 
each type wheel 


4. Information which is punched in 
one tabulating card can be stored 
in the machine and one hole in a 
subsequent card or cards_ will 

bring this information out of 
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storage and print it wherever and 
whenever desired. 


These mean better end products for 
every purpose. We examined many 
trust statements and they all begin with 
the balance forwarded from the preced- 
ing statement and end with the balance 
on hand. The list of securities furnished 
to the customer is an inventory of as- 
sets on hand on the date the list was 
prepared. If the customer wants to know 
what has actually transpired since the 
last statement, it is necessary for him 
to refer to his previous reports. 


With the new tabulator, we are able 
to begin our statement with a summary 
of the balance of cash on hand of both 
income and principal as of the date of 
previous statement, receipts and dis- 
bursements of each, balance on hand at 
present. and the security changes since 
the last statement was rendered. This 
summary sheet gives the customer a 
present birds-eye view, to balance any 
detail analysis he cares to make. In 
both our cash statement and list of se- 
curities, there are no codes, signs, sym- 
bols or abbreviations. 


One-Time Writing 


Our bank was the principal exchange 
agent for the Northwestern, Milwaukee, 





Rock Island and the Denver Rio Grande 
and other railroads in reorganization. 
Under the Northwestern Exchange were 
15 issues of bonds to be exchanged by 
26,000 holders totalling $372,000,000. 
face value. In almost every case, the 
customer was to receive 8 different 
types of securities in varying propor- 
tions for each issue of old bonds held: 
new Ist and 2nd Mortgage Bonds, com- 
mon and preferred stock and scrip for 
all 4 classes. 

We designed a set of forms which at 
“One Writing” give us the complete 
record needed by the bank; letter of 
transmittal to the customer covering de- 
livery of new securities. requisition from 
the transfer agent for the new stock. 
advice to the registrar, advice to the 
company, advice copy to our own Au- 
diting Department, and registered mail 
advice to the post office and insurance 
company. 

Had we followed the system previous- 
ly used in our industry on this type of 
exchange, we would have had to write 
the description of these items nine times 
and made nine comparisons. 

Again. in our Safekeeping Receipt. as 
a by-product of writing the receipt to 
the customer covering the original de- 
posit of the securities. we secure all 


CALIFORNIA-WIDE 
TRUST SERVICE 
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Experienced personnel in fully-equipped trust departments of 


records needed for all departments of 
the bank, including return or final dis- 
tribution of the item. Even such a simple 
transaction as a credit of cash to a 
customer’s checking account requires a 
journal ticket in the Trust Department, 
advice to the customer and a credit to 
the Commercifl Books. These three 
items should be prepared and compared 
in “One Writing.” 


Automatic Call-Back 


In our Stock Transfer or Registered 
Securities Bookkeeping Division, we are 
required to prepare, in one form or an- 
other, approximately 3,200,000 names 
and addresses annually, including se- 
curity lists, dividend checks, proxies, 
etc. In each of these transactions it is 
necessary to list the number of shares 
opposite the name of the stockholder. 
The “call back” of unusual names is 
tedious and tiring. We have assigned a 
number to each holder, and instead of 
calling his name and address, the “call 
back” is numeric. This has been a great 
time saver and has almost entirely elim- 
inated mistakes. 


The Chase National Bank of New 
York has, in cooperation with two of 
our leading manufacturers, developed 
a machine, one function of which is ta 
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make this comparison infallibly cor- 
rect at a machine speed of 6,000 com- 
parisons per hour. This machine has 
two automatic feeds, one of which con- 
trols the stencil with name, address and 
stockholder’s number. and the second 
controls a tabulating check which also 
contains the stockholder’s number. As 
these two synchronize in position. the 
machine compares the numbers and 
stops if there is a difference. 


Service Unit for Executives 


During recent years, we have attempt- 
ed to leave only three responsibilities 
with our contact officers: (1) Bank 
Policy. (2) Decision and (3) Respon- 
sibility. To illustrate: 

We established a so-called Service 
Unit which primarily serves the Probate, 
Personal' Trust and Agency divisions. 
Prior to the establishment of this Unit. 
the contact person the ac- 
count was assigned performed all of the 
duties and handled all of the problems 
in each account. The result was that 
the enormous amount of detail work 
left only a small amount of time for 
customer contact and the study of, and 
proper attention to, major problems. 


The original establishment of this 
Unit required the transfer of 23 men 
from direct customer contact to the 
so-called Service Unit. The Service 
Unit, made up of trustmen, accountants. 
young lawyers, and tax men, is divided 
into three main groups; Probate. Ac- 
counting, and Tax. 


to whom 


In a new Probate estate, the contact 
officer has 24 duties which must have 
his personal attention, and a check list 
to remind him of each. Eighteen re- 
quire immediate attention and must be 
completed prior to confirmation of ap- 
pointment by the Court, e.g.: obtain or- 
iginal will, check for burial instructions. 
open the account, interview the family, 
arrange for attorney to represent the 
Bank, make appointment for safe de- 
posit box examination, etc. After ap- 
pointment, the contact officer has to 
arrange for appraisal of goods and 
chattels and their disposition, arrange 
for ancillary administration if required, 
determine the amount of Widow’s and 
Child’s award and how payment will 
be made, arrange for necessary parties 
to be present and with them attend the 
inheritance tax hearing. 

The results are filed with or delivered 
to the Service Division; a probate 
docket is opened and maintained up to 
date. The Service Division carries on 
all duties necessary to complete the pro- 








bate of an estate, following the contact 
officer’s directions, and keeping him 
posted as to the exact status of the 
proceedings. 


Accounting and Tax Aids 


The accounting section of the Service 
Unit, largest of the three groups, handles 
practically all correspondence (all let- 
ters are signed by the contact officer), 
special accounting, audits and reconcili- 
ations, processing of new trusts, set-up 
of tickler cards, settlement of death taxes 
and distributions. The Unit, of course, 
receives advice and direction from the 
proper authorities wherever policy or 
legal questions arise. This section also 
maintains a set of complete auxiliary 
accounting records, such as journals. 
general ledgers, asset ledgers, deprecia- 


tion and amortization schedules of 
larger, involved accounts, and also all 
operating details in connection with 


Pension and Profit Sharing Trusts. 

The tax section of the Service Unit 
handles all income tax matters, such as 
Fiduciary income tax returns, State in- 
come tax returns, non-resident alien. so- 
cial security, information and gift tax 
returns, and income tax returns for pro- 
bate estates. It takes care of all of the 
details of real estate and personal prop- 
erty taxes, maintenance of tax reserve 
accounts, cost records of all assets of 
trust accounts and the capital adjust- 
ment service. 


Investment Compilation 


The second illustration has to do with 
our so-called Compilation or Service 
Unit of our Investment Division. Here 
again we have left with the investment 
officer, customer contact, bank policy 
and decision, and have relieved him of 
much volume detail work. 


The preparation of an account re- 
view, previously requested by an Invest- 
ment Officer, involves an enormous 
amount of detail work, and is prepared, 
audited and balanced in the Compila- 
tion Unit which has full responsibility 
for the accuracy of the review. The only 
information to be added is the invest- 
ment suggestions of the Investment Offi- 
cer. The details of carrying out invest- 
ment programs, formerly the duty of 
the investment officer, are now handled 
entirely by this unit: securing of ap- 
provals by co-trustees and others, pur- 
chase and sale of securities, policing of 
cash balances resulting from maturities, 
call bonds, stock redemptions, etc. 


In previous years it was necessary to 


have some surplus of help in most of 
the 26 operating units in our Trust De- 











partment to guard against unusual actiy. 
ity, illness, accidents, vacations, etc, 
About eight years ago, we established 
a new unit in which we now have 
twelve carefully selected men. They 
have direct assignment and are 
placed in various locations each day 
wherever needed. This enables us to 
have only the required number of per. 







no 











sons to do the volume work in each op- 
erating unit. Through the flexibility ac. 
quired by the establishment of | this 
“General Men’s Unit,” we have reduced 
our regular force by 30 people or a 
net reduction of 18 and are able to 











complete our daily work with practically 






no over-time. 







What I consider the greatest economy 
of all is not new, but in my opinion it 








always will be the greatest: Proper Su- 





pervision, 
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RESPONSIBILITIES 


(Continued from page 469) 










only a few Andrew Carnegie’s in each 
generation. Satisfactory diversification 
will depend on the individual circum. 
stances and conditions. 











There has been considerable debate 
on the subject of carrying on the busi- 
nesses of testators or donors. In view 
of the fact that many businesses succeed 
and many businesses fail. the hazards 
of this type of trust asset require cav- 
tion, until it can be developed that trust 
officers are capable of managing various 


















types of business enterprises. It must 
be remembered that the death of the 
owner many times removes the prime 
factor in its success. While investment 
functions of trust are 
somewhat similar to other banking func- 
tions. | doubt that many trust depart- 
ments are equipped with personnel hav- 











administration 









ing a detailed knowledge of the prob- 






lems encountered in various enterprises 






in regard to sales, advertising, distribu- 






tion, costs, production, purchasing, un- 






ions, various types of taxes, etc. 






A recent report of examination indi- 






cated that one corporate trustee is con- 






tinuing two partnerships, two laundries. 
a manufacturing concern and_ lumber 
operations. With higher “break-even” 
points and increasing competition in 
most lines able business 
managers are necessary. The two patt- 
nerships could involve liabilities beyond 
the corpus of the trust. The ability to 
perform the function should be of more 
importance to the trustee, than iron 
clad clauses offering protection from 
liability. 










of business. 
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PLANNING 


(Continued from page 438) 


of the estate of both by the elimination 
of unnecessary taxes so far as this can 
be done consistent with carrying out 
their primary desires. 


1. Let us assume that Mr. Gold and 
his wife are having their first interview, 
either with a competent life underwriter 
or with a competent trust officer. It is 
the proper function of the trust officer 
to give the fullest possible information 
in respect to the functioning of his 
institution, the advantages of the serv- 
ices of the Trust Department, and the 
eflectiveness as well as the economies 
that may be effected by its employ- 
ment. It is equally obvious that the 
life underwriter should give all pos- 
sible information as to the varied kinds 
of insurance and option settlements, the 
advantages and benefits of life insur- 
ance, the distribution of funds, the 
making of payments, and the like aris- 
ing out of insurance. And if the life 
underwriter can get Mr. Gold to give 
him a complete statement of his affairs 
reduced into money so that the estate 
can be reasonably estimated, he might 
well urge. and properly so, the advan- 
tages of having liquid assets in the 
form of insurance available for tax 
purposes. If each of these individuals 
really performs the foregoing functions 
thoroughly, he will have taken suffici- 
ent time, because it cannot be done in 
a few the 
prospect and to have reached a point 
where, if he is going to do business 


words. to have interested 


with them, it will be necessary to bring 
in his lawyer. 

2. Let us assume that Mr. Gold has 
walked in to see his lawyer in the first 
place with the same set of facts. Once 
the facts are set out and the personal 
objectives of Mr. and Mrs. Gold are 
discussed, the lawyer should be quick 
to recommend bringing in Mr. Gold’s 
life insurance man and his banker. 


3. Mr. Gold is not apt to want to 
disclose all the facts to a life insurance 
man or to a trust officer. Oft times there 
are involved very confidential relation- 
ships. Statements made to a lawyer 
come under the privilege of communi- 
cations between client and lawyer. The 
sooner these matters are fully discussed 
by Mr. Gold with his lawyer, the sooner 
all the facts will be obtained and the 
sooner the entire team can work to- 
gether intelligently. This is one of the 
Principal reasons why I have been urg- 
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ing in the public interest that the law- 
yer be brought into this situation as 
soon as possible. 


4. But it is said by the trust officer 
or by the life underwriter that if he 
sends for the lawyer before the pros- 
pect is sold or really interested, it gen- 
erally results in getting nowhere—that 
lawyers are apt to switch the business 
or interfere with it. This may happen, 
but the exception does not prove the 
rule. My answer to this objection is 
that with the understanding that has 
been arrived at by trust institutions, life 
underwriters and lawyers, and with the 
educational campaign that is being de- 
veloped throughout the United States 
on this subject, there will be none of 
these difficulties. What is necessary is 
for Mr. Gold to be told the importance 
of teamwork in his interest. He is en- 
titled to expert insurance advice, ex- 
pert trust advice, and expert legal ad- 
vice. 

5. Now, suppose Mr. Gold refuses to 
go to a lawyer at all. In that case the 
life underwriter and the trust officer 
can go no further. Does this mean that 


the life underwriter should not sell him 
insurance if Mr. Gold wants to take it 
out? My answer would be that this is 
on the conscience of the life underwriter. 
In any case, if that is what is going to 
happen, it would be fraud upon Mr. 
Gold if the life underwriter were to 
give him the impression that a life in- 
surance policy constituted a complete 
estate plan. 


To Each His Own 


I am fully appreciative of the fine 
general educational background that is 
now required to become a Chartered 
Life Underwriter and the splendid 
courses of instruction that are being 
given to the young men who are enter- 
ing the life insurance field. The time 
has long passed when just anybody can 
sell insurance. Similarly, | am fully ap- 
preciative that the trust officers, many 
of whom are lawyers, have a_ vast 
amount of specialized knowledge and 
information about many of the matters 
that must be discussed in planning an 
estate. But this can hardly be substitu- 
ted for the kind of directly personal and 
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responsible advice which the lawyer 
is required to give to his client in plan- 
ning an estate and which includes, in 
some instances, not only the application 
of legal principles but the lawyer’s own 
knowledge of his client’s affairs, of his 
family problems and of many other 
matters which it may not even occur to 
the prospect to tell a trust officer in the 
first instance. 


In the Statement of Principles of the 
National Conference between the Ameri- 
can Bankers Association Trust Division 
and the American Bar Association, it is 
said: 

Article IT: “In all legal questions which 
may arise in the development of trust 
business, the trust institution should ad- 
vise the customer to confer with his own 
lawyer or a lawyer of his own choosing.” 


Article IV: “ * * * it should not be 
implied in any advertisement that the 
services of a lawyer are only secondary 
or ministerial, or that by the employment 
of the services of the trust institution, the 
employment of counsel to advise the cus- 
tomer is unnecessary.” 

In the Statement of Principles issued 
by the National Conference between the 
National Association of Life Under- 
writers and the American Bar Associa- 
tion. there is the following in Article II: 


(1) “In estate planning, all transfers of 


property, except simple modes of settle- 
ment under life insurance policies or 
changes of beneficiary thereof, should be 
recommended subject to the approval of 
the client’s attorney. Since these decisions 
should in the final analysis be subject to 
the approval of the client’s attorney, it is 
important for the life underwriter to col- 
laborate with his client’s attorney as early 
as possible in the negotiations so as to 
afford his client the safest and most 
effective service.” 


(2) “A life underwriter should never 
dissuade a client from seeking the advice 
of legal counsel. It is improper for a life 
underwriter to attempt to divert legal 
business from one attorney to another.” 


I am firmly convinced that with the 
development of this cooperative under- 
standing the community and all con- 
cerned will benefit. The attitude of the 
lawyers as represented by their organ- 
izations insofar as it affects life under- 
writers, has been clearly expressed right 
at the end of the Statement of Princi- 
ples in Article IT: 

(5) “Nothing herein contained is in- 
tended to restrict or limit the life under- 
writer's legitimate activities in measur- 
ing the client’s need for life insurance, 
determining the amount and type needed, 
developing a comprehensive life insurance 
program in relation with the client’s other 
plans and affairs, and selling such insur- 
enees ? * 





TRUST OFFICER’S VIEWPOINT 


BASIL S. COLLINS 


Vice President, Old Colony Trust Company, Boston 


HERE are in our country some 

thirty-two active Life Insurance and 
Trust Councils after the short span of 
seventeen years since the first Council 
was established in Boston as the result 
of an idea conceived by the late Frank- 
lin W. Ganse and confided by him to 
Henry N. Andrews, then vice president 
of the Old Colony Trust Co. The funda- 
mental concept upon which this great 
cooperative endeavor is built is an en- 
tirely professional viewpoint. There are 
at least three, and lately four personali- 
ties involved in this new field of en- 
deavor known as estate planning: life 
underwriters, trust officers, within the 
last few years lawyers, and during the 
last two years a few accountants. 


When we as a cooperative group enter 
upon the task of an estate plan we are 
holding in the palms of our hands the 
future destiny of a whole family. The 
grave danger, however, is that we might 
misuse this power to the disadvantage 
of the public. Trust officer, life under- 
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writer and lawyer must endlessly be 
on the watch lest they kill the goose 
that laid the golden egg. The dignity 
which befits our trust institutions must 
be employed by the life underwriter in 
his relations with his prospects in such 
manner that this dignity will become an 
impelling force for the benefit of his 
prospects. We can all afford to go slow- 
ly, making sure that each forward step 
is basically and ethically sound and will 
accumulatively redound to our good 
names as the years roll on. 


The great benefits that the American 
public derive from the cooperative at- 
titude of life underwriters, trust officers, 
lawyers, and accountants cannot be ob- 
tained within a short period of time. 
Patience must be practiced by each to- 
ward the other, and there must be a 
desire to understand thoroughly each 
other’s mind with the constant objective 
of coming to a common understanding. 
One of the most deplorable situations 
which has existed in this country for 











years among trust companies has been 
their utter ignorance of what the insti. 
tution of life insurance stands for. This 
same indictment is true of the life un. 
derwriters, who have refused to appre. 
ciate the mantle of dignity with which 
the trust company is clothed. 

But on the other hand is there any 
finer combination, destined to do great 
things in America’s social and economic 
life, than the trust officer who possesses 
the necessary dignity, foresight, pati- 
ence and understanding, and the life 
underwriter, who is by nature aggres- 
sive, progressive, daring and construc- 
tive, working hand in hand with the 
lawyer steeped in the lore of his pro- 
fession? This is the essence of this en- 
tire program that is bound to extend 
throughout the United States. The next 
ten years will be the period of refine- 
ment in our relationships. Both of us 
have learned much from each other’s 
institutions. Each of us has learned to 
respect the other’s viewpoint. Each of 
us has learned to confine himself to his 
respective field for the benefit of the 
public, who are our prospects. 


Function of Underwriter 


In this cooperative serving of com- 
mon public each one has his definite 
function. 

First, is the life underwriter. His job 
is to ferret out the prospect and _ his 
estate and family problems. His second 
contribution is serving in a consulting 
capacity in the science of life insurance 
as it relates to the needs exposed and 
recommended by the trust officer, the 
lawyer and the accountant in the analy- 
sis. 

Have the trust officer and the lawyer 
ever realized the position in which the 
life underwriter finds himself so many 
times? The trust officer, has his institu- 
tion back of him and around him. The 
lawyer has the lore of centuries of his 
profession and his professional standing 
in the community always at his side. 
The life underwriter is alone and in the 
stranger's camp; he is out in the front- 
line trenches. It doesn’t take much forti- 
tude to handle yourself when the pros- 
pect comes to your bank or your law 
office, but it takes a lot of it to be the 
originator—alone and unaided—of an 
estate problem which will be brought to 
you. 


Two Roles of Trust Officer 


Next comes the trust officer. My ex- 
perience shows that usually the life un- 
derwriter first talks over the estate prob- 
lem of his prospect with the trust off- 
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cer. From this joint consideration the 
life underwriter arranges for an inter- 
view among the prospect, the trust offi- 
cer and himself. Usually the result of 
such a conference is the writing of a 
letter of suggestions, which contains the 
tax problems involved, how they may 
be minimized through the use of trusts 
and gifts, and the resulting advantages 
to the prospect and his family — with 
emphasis on the human aspect of the 
plan as it affects this family sociologi- 
cally as well as economically. 

In this letter the trust officer must 
give due recognition to the collaboration 
he received from the life underwriter 
in the preparation of this estate analysis 
and plan. Further, the trust officer 
should always request the presence of 
the life underwriter in all future con- 
ferences. This letter further should sug- 
gest that the prospect consult his attor- 
ney and offer his and the life underwrit- 
ers services at the first conference be- 
tween the prospect and his lawyer in 
order that the essential points in the 
letter be explained fully to the lawyer. 
If in the opinion of the life underwriter 
and the trust officer the prospect's ac- 
countant should be consulted, reference 
should be made to it in the letter when- 
ever there is any doubt as to the value 
of certain assets in the estate from a 
tax point of view—such. for instance. 
as stock in a close corporation. Valua- 
tion problems of this nature are clearly 
within the province of the accountant. 

Either the first or second conference 
with the prospect should be held at the 
bank with the trust officer and the life 
underwriter. There is an item of sales 
psychology in this procedure inasmuch 
as the atmosphere of the bank lends a 
dignity to the whole transaction. and 
the life underwriter by arranging it in- 
stills confidence and acquires a mantle 
of dignity in the eyes of the prospect. 

The second function of the trust ofh- 
cer is to offer to the life underwriter 
and the prospect his experience and that 
of his bank in handling such types of 
The trust 
“correlator,” guiding the minds of the 
life underwriter and the lawyer in par- 
allel channels to a successful conclusion 


for the benefit of the prospect. 


business. oficer acts as a 


Lawyer Equally Important 


The third party, of equal importance, 
is the lawyer. Clearly it is not the prov- 
ince of the trust officer or the life un- 
derwriter to draw wills, trust instru- 
ments and other probate papers, be- 
cause that requires a highly specialized 
knowledge. This is solely the province 
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of the lawyer. But he also has another 
function, which I consider to be a safe- 
guard for the trust company as well as 
the life underwriter; that is, to examine 
the analysis that the trust officer and the 
life underwriter have prepared for the 
client, and to give his impartial advice. 
The cooperative lawyer, if he differs 
with suggestions made in such an an- 
alysis, will refer the matter back to a 
joint conference of his client, the trust 
officer, the life underwriter, the account- 
ant, and himself, when these difficulties 
can be ironed out. The confidential re- 
lationship which exists between lawyer 
and client should always be respected 
by the trust officer and the life under- 
writer. 

Thus each one of these four personali- 
ties has a definite contribution to make, 
and no one of them should ever infringe 
upon the others’ fields. Simplicity must 
be the keynote of our relations with 
the public. We should avoid the use of 
technical phrases and _ terminology. 
Don't say “testamentary trust” and 
“residuary trust.” Use the simple word- 
ing “trust under the will.” 


Rules of the Game 


The responsibility rests solely upon 
the shoulders of the trust officers in any 


Tax Division 


We take pride in our ability to provide 
staff, facilities, vaults, quarters and equip- 
ment capable of handling estate and 


trust affairs of any size. 


TRUST DEPARTMENT 
Largest Trust Business in the West 


given city for the promotion of active 
collaboration between them, the life un- 
derwriters, the lawyers and the account- 
ants, for the benefit of the public. I, 
in a recent article enumerated what I 
thought were the rules of the game by 
which life underwriters and trust officers 
should be guided in their relationship, 
as follows: 


1. Respect each other’s institution 
and recognize the knowledge and experi- 
ence of each. 


2. Be unselfish in the handling of the 


prospect’s interests. 


3. Create in the client a sense of 
confidence in each other and the insti- 
tutions they represent. 


4. Co-operate with each other in suc- 
cessfully promoting the sale of life 
insurance and the appointment of the 
corporate fiduciary in the needed ca- 
pacity under the will, trust, or escrow 
agreements involved. 


5. Be diplomatic in their sugges- 
tions of any changes in each other’s 
plans. 


6. Make it a practice to confer with 
each other before the joint conference 
with the prospect to the end that both 
will retain the prospect’s confidence. 
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7. Make a study of the services that 
each is offering to the same public. 

8. Make a study of the variance in 
sales psychology that each group em- 
ploys. 

9. Recognize the role that the lawyer 
must play in the estate planning ar- 
rangements. 

All of us could well heed the pledge 
that every candidate for the designation 


of Chartered Life Underwriter takes 
when he receives his diploma and right 
to wear the C.L.U. Key from the Ameri- 
can College of Life Underwriters: 


“Have I, in the light of all the cir. 
cumstances surrounding my client, which 
I have made every conscientious effort to 
ascertain, given him that service which 
I, had I been in the same circumstances, 
would have applied to myself?” 





UNDERWRITER’S VIEWPOINT 
JOHN J. KELLAM 


Chartered Life Underwriter, New Canaan, Connecticut 


HE complicated nature of so-called 

“estate planning” clearly dictates 
the necessity for complete cooperation 
among the specialists whose skills can 
be directed toward the solution of the 
human and financial problems involved 
in any estate. Whenever a task requires 
the skills and joint efforts of several 
specialists, there is always the danger 
of overlapping in the work. 

Each of the specialists engaged in 
estate planning conscientiously desires 
the ultimate in cooperation, knowing 
that his client will be best served, and 
that he accordingly will receive even- 
tually the greatest income, monetary 
and psychic. It is for this reason that a 
concerted effort is being made to more 
carefuly define the functions of each 
specialist. We can increase the efficiency 
of the “estate planning team.” with each 
member truly complementary to the 
others, not only in terms of the specific 
occupation of each, but in terms of the 
personal abilities of each member. The 
specific functions performed by each 
member of the “team” will vary some- 
what, depending on the circumstances 
of the individual case. However, it seems 
possible to outline the functions of the 
life underwriter in three very general 


categories, 


The Salesman 


(1) The life underwriter, by the very 
nature and ethics of his business, is the 
salesman of the group. His ultimate 
objective is to sell insurance whenever 
the need and ability to pay are pres- 
ent, and where the use of life insur- 
ance will accomplish the objectives of 
the client better than any other medium. 
That is how the life insurance under- 
writer earns his salt—by life insurance 
commissions—not by fees for lawyer’s 

investment counsel or trust 
No life insurance underwriter 


services, 
advice. 


can long continue doing estate planning 
work if he loses sight of the source of 
his own daily bread and butter. 


It is the function of the life under- 
writer to sell other things incidental to 
life insurance in an estate planning case. 
The life underwriter in most instances 
has to sell the idea of estate planning. 
He is usually the scout for the estate 
planning army. He must. with the co- 
operative help of other far-sighted pro- 
who 


have a need for estate planning. He 


fessional men, discover persons 
must, in most cases, disturb the pros- 
pect, create a doubt of satisfaction in 
the prospect’s mind regarding his pres- 
ent plans, shock him, or, in other words, 
motivate the prospect. He must then 
challenge his prospect to solve his prob- 
lems by suggesting—in a tentative out- 
line form—possible solutions to the dis- 
turbing thoughts he has advanced so 
that he will be encouraged to take action 
and will not only be willing, but anxi- 
ous, to have the help of other members 
of the estate planning team. 

If the life underwriter approaches 
people of substantial means telling them 
he wants to sell them life 
only too frequently he never will have 


the opportunity to show them what life 


insurance. 


insurance would do for them. He must 
give them ideas which will help 


save them money. and put them in a 


stronger position as far as the solution 
of their human problems is concerned. 
for it is only as his interest is aroused 
from the human angle that we can hope 


life insurance will eventually sell itself. 


Of necessity, some of the ideas which 
the life underwriter may suggest may 
refer to estate or income tax savings, 
trusts, will changes, etc. Though some. 
if not all, of such ideas will have legal 
connotations, the life underwriter 
should not be considered as having il- 
legally practiced law, because he has no 
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intention of either holding himself out 
as a legal authority or recommending 
final action by the prospect. He is mere- 
ly offering suggestions for considera- 
tion by the client to motivate him to 
plan his affairs. The life underwriter 
should go one step further and explain 
to his prospect that he is not a lawyer 
and that any ideas should be explored 
by all his advisers acting in concert and 
approved specifically by his attorney as 
to legal consequences. In their zeal to 
eliminate the unauthorized practice of 
law. the attorneys should be careful not 
to indirectly deny many people the val- 
uable benefits of a comprehensive estate 
planning job. Were it not for the life 
underwriter, who is constantly digging 
up estate planning cases. the lawyers 
and trust officers would be cooperating 
in considerably _ less planning 
work, The records of our organization 
indicate that 98‘; of our estate plan- 
ning cases have been initiated by a life 
underwriter and less than 2% by an at- 
torney or trust where a_ life 
underwriter was called in as a consult- 


estate 


officer 


ant. 
Underwriter in Best Position 


Having interested the individual in 
planning for the future. the life under- 
writer is usually in the best position 
to sell the idea of cooperative estate 
planning action and to arrange for in- 
terviews to carry out group discussions 
of the 


example, unless the attorney sees a per- 


many problems involved. For 
son regularly. and even if he does, it is 
dificult for him to initiate a discussion 
of these matters without appearing to 
solicit business. In this respect. the trust 
officer is in a little stronger position. 
He does not usually charge a fee until 
a trust is created or some contract for 
service is made. The life underwriter. 
however, is expected to show initiative. 


Once the life underwriter has made 
the preliminary sale of the importance 
of planning, and has established confi- 
dence, he then gets all the facts—in- 
cluding a statement of financial assets 
of all family members. the distributive 
instruments, the human factors involved, 
and the prospect’s objectives. If there 
are personal facts which for immunity 
reasons should be divulged only to the 
attorney, he tells the man that his at- 
torney has a specific immunity which 
he as a life underwriter does not enjoy. 

Many money-minded individuals, in- 
terested in of their re- 
sources during their lifetimes. will not 
seek out an attorney because they are 


conservation 


Juty 1950 


reluctant to face the possibility of pay- 
ing a large fee. They are not aware that 
lawyers’ fees are deductible from the 
taxable estate, and that, therefore, the 
Government, indirectly pays a substan- 
tial portion of these expenses. The sales- 
man who gets cooperation from the at- 
torney and trust officer naturally would 
go out of his way to make the client 
aware of this fact, and thus convince 
him that he cannot afford anything but 
the best advice. 


In the case of the trust officer, the 
prospects may not be sure whether it 
is best to have the bank act as executor 
and trustee. They know that the larger 
part of the fees will be collected from 
their beneficiaries after they are dead. 
On the other hand, they know that it 
does not cost them anything to talk 
with the life underwriter and there is 
always a chance they will get an idea 
that will be profitable to them. This 
attitude makes it much easier in most 
instances for the progressive life un- 
derwriter to seek such persons and sell 
them the “planning” idea. 


Selling the Plan 


(2) Once an estate to plan has been 
found, and the desire to plan instilled, 
a conference must take place between the 
client and his attorney, life underwriter, 
trust officer and others to explore, ana- 
lyze and “create” ideas, applicable to 
the client’s circumstances, which can be 
understood and evaluated by the client, 
to be accepted or rejected by him as 
he sees fit. The procedure of selling an 
estate plan might take weeks or months. 
While the client has every opportunity 
to consult with his trust officer, and/or 
his attorney, usually we have found that, 
until he has been specifically shown by 
the calculation of estate taxes, or other 
specific ideas, what a plan means to him 
in terms of attaining his objectives. he 
is not willing to consult his attorney or 
trust officer. Sometimes he is more will- 
ing to consult one than the other and 
we have to move in, one by one, until he 
realizes that the other is definitely need- 
ed and that the service of all cooperating 
toward a coordinated plan is worth his 
while. Many of the misunderstandings 
between the attorneys and trust officers 
could be very well explained by this 
reaction on the part of the client, rather 
than by the underwriter’s reluctance to 
cooperate with the attorney and the 
trust officer. 


The life underwriter can suggest life 
insurance ideas. He might possibly 
think out loud, suggesting an idea 
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whereby a trust might be beneficial and 
thereby emphasizing the importance of 
not only the trust officer, but also the 
attorney. He might likewise discuss 
some tax savings ideas which must be 
confirmed by competent legal counsel 
or, where specific valuations need to be 
made, which will require the services of 
an accountant. The life underwriter, as 
a salesman, should not only always 
build up the attorney, but also the trust 
officer, the accountant, the investment 
counselor, the psychologist, the doctor, 
the clergyman, or other adviser whose 
personal services might be needed to 
help solve a particular problem. But he 
must never hold himself out as an au- 
thority on legal matters, nor give proof 
that he thinks he is an authority by 
accepting fees for other than particular 
work done on life insurance problems 
and the giving of life insurance advice. 


The trust officer will bring up practi- 
cal administration problems which will 
confront him and make practical sug- 
gestions for the attorney to consider 
from a legal point of view. The confer- 
ence stage of estate planning should be 
a free-for-all, with every participant 
feeling perfectly free to advance any 
idea he can conceive, always subject to 
analysis and confirmation by the mem- 
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bers of the group who have the special 
skill relative to that idea. No member 
of either profession should feel it is his 
right to be captain of the team simply 
because he belongs to a particular pro- 
fession. Throughout six thousand years 
of recorded civilization, leadership has 
resulted from the development of the 
gifts with which the leader was born 
and to the extent he has developed them, 
not only as to his ability to think and 
act objectively and constructively, but 
to persuade others to follow him. Cer- 
tainly this right of leadership has not 
come as a result of the particular occu- 
pation of that leader. In the final analy- 
sis, the client will determine who is cap- 
tain of his team. Probably the captain 
will be that adviser in whom the client 
has the most confidence and for whom 
the group as a whole have the most re- 
spect as to his ability to get things 
done. 


Insurance Analysis 


(3) The third function of the life 
underwriter, and the primary function 
when he is called in by the other ad- 
visers, is to be the technical analyst of 
the insurance problems. When the trust 
officer and the attorney call him in on 
such situations, there is no danger what- 
soever of his practicing law. If the at- 
torneys and trust officers would only 
get busy and scare up more business for 
the life underwriter, the danger of the 
life underwriter’s practicing law would 
greatly diminish. The involvement in 
legal aspects of a problem generally oc- 
curs as a result of the underwriter’s at- 
tempt to motivate the prospect to con- 
sider planning his estate. This, of 
course, makes business for the trust ofh- 
cer and the attorney and also, in most 
instances, shows the need for additional 
life insurance. 

The life underwriter will 
technical analysis of all existing poli- 
cies, help evaluate the use of insurance 
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in the estate plan (cooperating with the 
trust officer and attorney, of course). 
arrange for beneficiary designations and 
settlement selections, etc. The life under. 
writer will study and report on the 
applicability of new insurance to the 
various estate planning ideas developed 
in conference. Finally, if new insurance 
is agreed upon, the life underwriter wil] 
arrange for the procurement of new in. 
surance, again working with the other 
advisers to be sure the insurance is co. 
ordinated with the many other aspects 
of the estate plan. Similarly, from a 
technical point of view, the lawyer will 
pass on tax aspects of all the ideas from 
a legal point of view. and will draft the 
various instruments and otherwise care 
for the formal legal phases of the estate 
planning work. 


The trust officer will work closely 
with the underwriter regarding insur- 
ance problems over which the trust offi- 
cer as trustee may have control, and 
with the lawyer in designing trust instru- 
ments or wills under which the trust 
officer has or will have control. All the 
advisers will subject their work to con- 
structive criticism by the others, pro- 
viding the criticism is made in the pres- 
other so that each can 
defend his position. 


ence of each 


Life underwriters. lawyers and trust 
officers should have the same fundamen- 
tal objective—enthusiastic, satisfied cli- 
ents. From my personal experience, we 
can have more of them if we all work 
together in good faith for the benefit of 
our clients. Because “estate planning” 
is a relatively new field, occasioned by 
the increased complexity of living, there 
has been some confusion and growing 
pains. As we get more experience work- 
ing together. and develop greater under- 
other and our 
methods and motives. we can look for- 


standing about each 
ward to improving our joint services 
tremendously. 
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% Banks Issue New 
Promotion Pieces 


“Should You Appoint an Individual 
as Your Sole Executor or Trustee?” 
is the title of a new 8!4 x 11 inch book- 
let released by Bankers Trust Co., 
\. Y. The cover is in green on off-white, 
with very simple treatment. Contents in- 
clude; “Facts Worth Considering Be- 
fore Selecting Your Executor-Trustee,” 
and “What Demonstrated Qualifications 
Should Your Executor Possess?” The 
inside back cover lists services available 
in the Personal Trust Department. 


Two new booklets just released by 
State Street Trust Co., Boston, are 
as wholly different in concept as they 
are in format. One is “Agency Service,” 
in which is described “a tested method 
for bringing to property a type of man- 
agement which is effective, economical 
and satisfactory.” A dignified, gray cov- 
ered 19 pages of discussion covering 
safety, dependability, analysis and ad- 
vice, rights, and two types of service, 
the booklet blank Letter of 
Instruction in a pocket of the inside 


carries a 


back cover. The second. “Town and 
City Seals of Massachusetts.” is a blue 
and silver covered, 146 page volume 


“presenting The Official Seals of some 
Towns and Cities together with 
brief historical sketches and local anec- 
dotes.” by Allan Forbes. president of 
the company, and Ralph M. Eastman, 
vice president. This is one of the many 
the company has issued on subjects 
of historical interest. A departure from 
the usual, in this book, is that all the 
inside pages have been skillfully im- 
printed to give the appearance of parch- 
ment. 


Recent attention arresters in trust ads 
include: 


“How Much Would Your Wife Need 
To Live In Comfort ?”—The First Na- 
tional Bank of Birmingham, Ala., 
suggests, “Get out your pencil and figure 
it out. Is this approximately correct ?— 
Rent of modest apartment. $600 yearly ; 
meals, $500; clothing, $300; entertain- 
ment, $50: and dental bills, 
$125: travel. $150: laundry and dry 
cleaning, $50; miscellaneous $100; 
total, $1.875 yearly.” 


doctor 


“What Will Happen if you leave no 
will?”—National Bank of Tulsa. 

“Could Your Wife Afford To Employ 
Them All?” (experts in fields of man- 
agement, investment. law. etc.) —The 


Central National Bank. Richmond, 
Va. 
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OLD COLONY’S DIAMOND JUBILEE 


On June 14th, Old Colony Trust Com- 
pany of Boston celebrated its 60th anni- 
versary with a banquet attended by top 
bank executives in the East, the Mayor, 
the presidents of the Boston Chamber of 
Commerce and of the local and state bar 
associations, and the State Commissioner 
of Banks. Commemorating the event, the 
company issued a booklet revealing the 
following interesting data. 


T. Jefferson Coolidge, Jr., founded the 
institution in 1890 with Charles S. Tuck- 
erman, and was the first of six indi- 
viduals to hold the office of president, 
now occupied by Robert Cutler. His son 
and namesake is chairman of the Trust 
Committee. “The record of growth of 
Old Colony Trust Company in its special- 
ized field has been without parallel,” ac- 
cording to the booklet, from which the 
accompanying trend chart is reproduced. 
In 1900, personal trusts and executor- 
ships administered amounted to $100,000; 
in 1918 the figure was $50,000,000; in 
1929 about $200,000,000. 


In the latter year the most significant 
development in the company’s history 
took place with the acquisition of all of 
its capital stock (except directors’ qual- 
ifying shares) by trustees under a trust 
agreement pursuant to which the stock 
is held for the benefit of the shareholders 
of The First National Bank of Boston. 
This brought about the alliance of the 
then 14th largest national bank in the 
country and the then largest trust insti- 
tution outside of New York City. There- 
after, Old Colony ceased to be a commer- 
cial bank and has since devoted itself ex- 
clusively to trust and agency business. 


As a result of this affiliation, the com- 
bined fiduciary accounts aggregated over 
$310,000,000 in 1930. Today this figure 


has risen to more than $500,000,000, with 
92% of the business administered by the 
Personal Trust Division being done in 
the name of the Trust Company. In ad- 
dition, the book value of agency business 
exceeds $600,000,000 while bond issues 
for which it acts as corporate trustee 
cover approximately $830,000,000. 

There are some 3,600 accounts exceed- 
ing $640,000,000 over which Old Colony 
has an investment officer as well as trust 
officer. They include 33,340 holdings of 
2,658 issues of stocks and 27,000 holdings 
of 3,522 issues of bonds. The vice pres- 
ident in charge of the Investment Anal- 
ysis Section travelled more than 15,000 
miles in 1949, visiting at the source cor- 
porations in which the company invests. 

Personnelwise, the brochure points with 
pride to the fact that over 75% of the 
officers and over 48% of the senior cler- 
ical personnel have been with Old Colony 
for 20 years or more. And a photograph 
of the entire Board of Directors at the 
May 16th meeting carries the caption 
that each one of the 25 is making use 
of the company’s services or has named 
it to serve under his will. 

The Old Colony Story ends with a chap- 
ter on The Business of Being a “Family 
Friend,” in which the human side of the 
trust operation is emphasized. Among the 
case histories chosen for mention is one 
in which a trust officer had in his charge 
two separate trusts which furnished sup- 
port to two families, one of a man who 
was wilfully shot and killed, and the 
other of the man who did the shooting. 

Truly, the Old Colony, a pioneer and 
leader in the field of pension trusts, use 
of mechanization and profitable service 
at less cost to the customer, has been 
worthy of its motto, “Worthy of Your 
Trust.” 


GROWTH IN TRUST ASSETS OF OLD COLONY TRUST COMPANY 


1900-1950 
Years 1935 to 1950 include trust assets of THE FIRST NATIONAL BANK of BOSTON 
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The Capitalabor Team 


Bank Reports to Employees 


Many industrial corporations have 
recognized the value of giving their em- 
ployees annual reports of progress and 
condition. Few banks have used this 
medium of building employee understand- 
ing and goodwill. A notable exception is 
The First National Exchange Bank of 
Roanoke, Va. 


In an attractive 6x9, 20 page, grey 
format, The Roanoke bank presents 
“Your Bank in 1949,” a friendly, smooth- 
running message to its 147 employees, 
which while fully explicit is in simple 
terms. Resources, income and expenses 
are given in total figures, but tabular 
breakdowns are shown in single dollars. 
One is typical: 


DISTRIBUTION OF INCOME 


Salaries __. peice $ .29 
Employees’ Activities and 

Benefits : .04 

Total paid or spent for em- 

ployees . $ .33 
Savings Department interest ___ 16 
Taxes hd 
F.D.1.C. assessment ' .03 
All other operating expenses Bb! 
Dividends to shareholders 13 
Added to undivided profits 13 


$1.00 


This is followed by 5 pages of discus- 
sion of the various departments, most 
departments being given a single para- 
graph with the result that the text is 
lively and interest-compelling. “Person- 
nel Activities” are covered and include 
reports, with names, of clubs, classes and 
even marriages and births. “Your Bank 
in 1949,” is signed by President C. 
Francis Cocke. 


High Production Called 
Cause of Jobs Cut 

In its “Labor Market Developments,” 
The Federal Reserve Board recently 
stated that increased output of workers 
has been a cause of rising unemployment 
since last summer. The higher average 
production has brought higher total pro- 
duction without a corresponding increase 
in number of workers required. Increased 
installation of new machinery and equip- 
ment of highly efficient design, and more 
efficient management of working staffs 
has helped in lifting output averages. In 
addition to the effects of rising popula- 
tion of jobs seekers, the Board said there 
had been a greater tendency for married 
women to work outside the home, and for 
teenagers to look for jobs. 
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G. M. Contract Inflation 
Force, Says Dr. Nourse 

Referring to the recent contract be- 
tween General Motors Corp. and the 
United Auto Workers (CIO), Dr. Edwin 
G. Nourse, former chairman of the Coun- 
cil of Economic Advisers, said that “the 
way in which a pacemaker corporation 
has brought peace for five years” has 
added a new inflationary force. “When a 
multi-million dollar corporation makes a 
five-year contract calling for annual pay 
raises and includes an escalator clause 
which paves the way for further in- 
creases if inflation pushes the cost of liv- 
ing still higher,” he said, “I think it is 
obvious that still another inflationary 
force has been introduced.” He added that 
some deflationery elements are present, 
also, such as increasing concern among 
business men over the possible further de- 
valuation of the dollar. 


To Educate Workers 

The non-profit American Economic 
Foundation has issued a booklet describ- 
ing a new implemented program for in- 
plant economic training based on ten 
years of Foundation research. The book- 
let deals with the “what” and “how” 


rather than with the oft-told “why.” 
































Officers and employees of the City National Bank & Trust Co., Kansas City, Mo., may dine 
or relax here during their lunch hour, completely removed from the busy world below. 
This sun deck is enclosed on two sides with glass, and adjourning it is a penthouse where 
sandwiches and light lunches are served at cost. There is also a comfortable lounge 
and reading room. 


Stassen Urges 
Employee Education 

The most important informational job 
that needs doing, according to Harold 
E. Staasen, president of the University 
of Pennsylvania, is to develop a better 
understanding by the American workman 
of the modern capitalistic economic sys- 
tem. “If they do understand it, they will 
never change it.” Two hundred workers, 
with average pay of a little over $50 a 
week, upon being interviewed expressed 
the belief that their companies “‘made 43 
cents clear profit for every dollar paid 
them in wages,” when the companies had 
really made but 10 cents. Mr. Stassen 
gave these rules for presentation of in- 
formation to employees: it must be plain, 
picturesque, easily understood; strictly 
factual; not political, only economic; 
must give not only size of profit but what 
is done with profits — plant expansion, 
new machinery, etc. 


Labor In Demand 

The country is beginning to use up 
most of its idle man power, the National 
Industrial Conference Board finds in a 
recent release. Unemployment in early 
May declined by 3 million with reserve 
man power lower than many current esti- 
mates showed. While statistics appear to 
indicate a loosening labor market in the 
summer months when many youngsters 
are seeking temporary jobs, personnel 
men may be experiencing increasing dif- 
ficulty in locating able, skilled and effi- 
cient workers. That can mean pressure 
on costs. 
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ROAD TO FREE ENTERPRISE 


HILE school 
cationing this summer, more than 
30 banks throughout the country are 


youngsters are va- 


planning the organization of nearly 40 
companies that will come into existence 
in the Fall. operate full blast for a time, 
and then be liquidated by June, 1951. 
These are the bank-sponsored. miniature 
replicas of America’s giant corporations, 
that operate under the aegis of Junior 
Achievement, Inc.. the non-profit cor- 
poration whose sole work is to give 
high school “teen-agers practical experi- 
ence in establishing and operating small- 
scale companies and, hence, make them 
more employable. better workers, and 
more enlightened citizens. 

Though only a small percentage of 
the Junior 
companies are banks. the financial in- 


Achievement — sponsoring 
stitutions are perhaps among the most 
logical organizations to undertake ihe 
extra-curricular education of youth in 
the conduct of business, since the bank 
is at the very heart of the economic 
structure. 
than 1,500 companies in every field of 


During this summer more 


business, are preparing to help create 
nearly 2,000 new J. A. companies in 
which more than 30,000 youngsters will 
participate and represent some 2,400,- 
000 stockholders. in what been 
called “a dynamic public relations pro- 
gram for youth education under which 
the young people of this country learn 
the truth about business by actually en- 
gaging in business.” 


has 


Companies to Organize in Fall 


The boys and girls of the J.A. com- 
panies are all high school juniors and 
seniors. Upon organization in the Fall, 
members of each company will decide 
upon the product they will manufacture 
or the service they will engage in—and 
these will later be sold to the public, 
not merely among themselves or to 
brow-beaten parents. The young Achiev- 
ers will sell stock in their companies at 
50 cents a share, no individual to hold 
more than five shares. They will elect 
their officers, and when organized work 
under the guidance of three advisors 
for each company to produce their prod- 
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An award for best annual report to stock- 
holders by Detroit Junior Achievement com- 
panies was presented by Noble Travis, vice 
president of the Detroit Trust Company, to 
Paul N. Cloutier, president of Personal Gems 


Company, sponsored by Ross Roy, Ince., 


Detroit national advertising agency. 


uct or service. They will open their own 
bank than 40 
cities where J.A. operates, and though 
company capitalization will probably 
average only about $100 with balances 
seldom over $50, the local bankers will 
service their accounts with the consid- 
eration that important people invari- 
ably extend to the affairs of serious 
minded youngsters whose feet are on the 
threshold of life. Then, before the end 
of the school year, the J.A. companies 
will reckon up their profits or losses, 
make their statements, pay dividends 
(if any) and go out of business. 


accounts in the more 


Members of the J.A. companies, from 
among whom officers are elected and 
workers assigned to various production 
or other tasks, are recruited through 
the cooperation of school authorities. 
The Junior companies meet one evening 
each week in Centers maintained by 
Junior Achievement, Inc., provided by 
subscriptions from local business con- 
cerns, and under the direction of a paid 


staff executive. As a rule five companies 
use the Center each week-day evening, 
Monday through Friday, making 25 
companies using each Center, with each 
company paying from its own treasury 
a nominal charge in lieu of rental. 
Three volunteer adult advisors, provided 
by the sponsoring company and coached 
by the J.A. staff executive, take respon- 
sibility for each company of 15 to 20 
Achievers. Some sponsors take on more 
than one company. 


Part of the time the young people 
constitute the Board of Directors, part 
of the time the same ones work on the 
production line or in some other neces- 
sary phase of the business. For regular 
work they pay themselves from 10 cents 
to 20 cents an hour. Elected officers 
draw higher pay for undertaking the 
greater responsibilities that go with the 
executive jobs. In this way they learn 
in practice and from their own experi- 
ence how capital, management and labor 
function in the American enterprise 
system. They find out that high wages, 
high taxes and low prices require more 
than a theory to accomplish. 


Some In Banking Field 


Of the bank sponsors only a few 
have moved with their companies in 
the field of banking itself. Most banks 
appear to feel that the broad business 
training in a service or manufacturing 
company will give the young people an 
insight into the relationship of banking 
to business, which may be concentrated 
later in the field of finance should a 
youngster find it challenging. 


Among the J.A. banking companies 
that were established last year, however, 
the first one, sponsored by the Com- 
mercial National Bank of Peoria, IIL., 
has gained wide recognition. There were 
24 separate J.A. companies in Peoria 
during the past school year, producing 
almost as many products as there were 
companies. Products included such 
items as hand creams, washing com- 
pounds, knitted bootees, table lamps, 
lawn chairs, candy, baked goods, clothes 
poles, bread boards, and one group 
even took over a bowling alley on Sat- 
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urday mornings to operate it for league 
play. At the Center there were printing 
equipment, a power sewing machine, 
chemical and photographic laboratories, 
as well as wood working, metal work- 
ing, plastic and laminating equipment. 
There were meeting rooms for boards 
of directors and a time clock to record 
actual working time. There was, in fact, 
a small-scale business community that 
would need banking service. 


Then the J.A. Bank of Peoria was 
formed by 19 high schoolers under the 
sponsorship of the Commercial Na- 
tional. Advisors from the bank were 
Warren M. Webber, trust department: 
William C. Rogers, credit department, 
and George M. Wasem, assistant vice- 
president. 


23 Banking Customers 


In prior years each J.A. company in 
Peoria followed the usual practice of 
maintaining its own checking account 
with a full-scale bank. Many errors 
were made in check writing, making de- 
posits and reconciling accounts. With 
establishment of the J.A. Bank the 
servicing problems were simplified since 
all 23 of the other J.A. companies of 
the city maintained accounts with the 
J.A. Bank which, in turn, maintained 
a master account with the Commercial 
National. With this arrangement the 
young people in all the companies were 
given a clear understanding of the bank 
function in its relation to a_ business 
enterprise. 


The junior bank kept a ledger sheet 
for each company, posting deposits and 
checks at weekly meetings. Month-end 
statements were mailed to the J.A. cus- 
tomers along with cancelled checks. The 
J. A. Bank president conducted the week- 
ly meetings of the Board (which con- 
sisted of all 19 members), the cashier 
served as treasurer and maintained the 
stockholder list, the auditor and his as- 
sistant checked the postings and proved 
the deposits. A credit manager took 
care of the files and handled financial 
statements, and a public relations offi- 
cer arranged for displays and news re- 
leases. Each member of the bank had 
at least one account to handle. 


The J.A. Bank’s services were sold to 
the other J.A. companies on a fee basis 
since other sources of revenue were im- 
probable (though the bank was pre- 
pared to extend credit). Charges were 
$1.25 a month for servicing an account, 
300 imprinted checks for $1.75, 25 cents 
for a deposit money bag, and 50 cents 
for each overdraft. An interest rate of 
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6° was set up for loans with a mini- 
mum charge of $1. 


When the J.A. bankers had completed 
their postings and other tasks at their 
Monday evening meetings, they were 
given an opportunity to visit the differ- 
ent departments of the Commercial Na- 
tional since on that evening the bank 
remained open until 8 o’clock. It was 
planned to let some of the Achievers do 
part of the actual work in the depart- 
ments because several had indicated an 
interest in entering banking as a career. 


A similar banking operation, the 
Junior Peoples First Bank, was carried 
out under the direction of the Peoples 
First National Bank and Trust Co., 
Pittsburgh, with the result that of the 
25 Pittsburgh J.A. companies the Junior 
Bank was awarded a bronze plaque by 
the Pittsburgh Board of Directors of 
J.A. as the outstanding junior service 
company of the city. In Denver, The 
Central Bank and Trust Co. sponsored 
a banking company, and the Fulton 
National Bank, Atlanta, had six such 
companies under its wing for the sav- 
ings bank function. 


Other banks sponsored J.A. com- 
panies in various business fields. The 
Bronx County Trust Co., Bronx, N. Y.., 
had a company in chemicals; the Citi- 
zens National Bank, Waukegan, Ill., was 
in plastics; The Citizens Trust Co., 
Providence, had textiles; the Continen- 
tal Illinois National Bank, Chicago, 
sponsored plastics; The Essex Trust Co., 
Lynn, Mass., had a sewing company; 
the Federation Bank and Trust Co., New 
York, had two companies, one in tex- 
tiles the other in jewelry; the First Na- 
tional Bank in Houston, had a company 
that made fishing equipment: the Penn- 
sylvania Co. for Banking and Trusts, 
Philadelphia, had a company that pro- 
duced household novelties. Other banks 
that sponsored J.A. companies included: 
The Dollar Savings Bank, Bronx; Fidel- 
ity Union Trust Co., Newark, N. J.; 
First National Bank, Waukegan; First 
National Bank of Akron, Ohio; First 
National Bank of St. Paul, Minn.: Hill- 
side National Bank, Hillside, N. J.; 
Merchants National Bank, New Bedford, 
Mass.; Middlesex National County 
Bank, Everett, Mass.; National Bank of 
Detroit, Mich.; National Newark and 
Essex Banking Co., Newark, N. J.; 
North Side Savings Bank, Bronx, N. Y.; 
Northwestern National Bank, Minne- 
apolis; People’s Federal Savings Bank, 
Peoria, Ill.; The Philadelphia Savings 
Bank, Philadelphia; The Providence Na- 


tional Bank, Providence: Second Na- 


tional Bank of Houston, Tex.; South 
Brooklyn Savings Bank, Brooklyn; and 
the Winters National Bank and Trust 
Co., Dayton, Ohio. 


One of the J.A. companies in Newark 
carried on a series of radio broadcasts 
on which they had local personalities to 
discuss job opportunities for youngsters 
graduating from high school, and the 
preparatory requirements for those 
wishing to enter the various professions, 
An Atlanta company broadcast a ’teen- 
age canteen. A Houston company manu- 
factured an electric hot dog “electro- 
cuter” that cooked frankfurters almost 
instantaneously. A Glen Ridge, N. J., 
company introduced and installed a new 
type fire alarm that won reduced insur- 


ance rates. 


Advisors of High Caliber 


The distinguishing characteristic of 
these small companies is the high caliber 
of the men and women who serve as 
adult advisors. Chosen by top manage- 
ment, it is not remarkable to find the 
advisor on business methods and ac- 
counting to be in his regular work con- 
troller of one of the community’s big- 
gest companies; the sales advisor may 
turn out to be vice president in charge 
of sales for a large firm; and the pro- 
duction advisor may have several thou- 


sand men under him in a local plant. 

There are special advantages offered 
the youngsters in addition to the wages 
and salaries they pay themselves. Certi- 
ficates are awarded in recognition of 
the several stages of development; there 
are trips to national conventions; prizes 
are offered by industry. 


Though J.A. directors recognize the 
importance of making these midget 
companies financially successful, they 
are also aware that it is the experience 
that counts most. Records indicate that 
about 10° of the companies will fail 
in the first five months, 30 complete 
the year in the red, 20° break even, 
and the other 40°¢ will show a profit. 
Some of the companies seeing financial 
reefs ahead will reorganize, hit on a 
new product, and pull themselves out in 
much the same manner as do some full- 
scale enterprises. Some will end the year 
with fine earnings and pay off hand- 
somely in closing out. One such liquida- 
ting company on paying back 75 cents 
to each holder of a 50 cent share, em- 
ployed a masterpiece of understatement 
when its annual report pointed out that, 
“For a period of seven months a rate 
of 50% is higher than usual for divi- 
dends.” 
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WHERE THERE'S A WILL 


WALTER HUSTON, popular screen star, 
left an estate estimated at $300,000, the 
bulk of which he placed in trust with 
California Trust Co. of Los Angeles for 
the benefit of his wife. One major excep- 
tion is a trust fund of $20,000 for Mrs. 
Huston’s sister Anne, which his will 
establishes in accordance with an agree- 
ment made with her “for certain consider- 
ations.” She is to obtain the difference 
between $3,000 and the income received 
by her annually from a trust created by 
their deceased sister Margaret, but in no 
event more than $1,500 yearly. Upon 
Anne’s death, any remaining principal 
is to be paid to Mrs. Huston, if living, 
otherwise, to the actor’s son by a previous 
marriage, movie director John Huston. 

The second exception is a trust for 
John, set up under a codicil to the will, 
in the amount of $30,000. The trust com- 
pany is directed to pay him such amount 
as he may request, not exceeding $1,000 
in any calendar month nor $5,000 in the 
aggregate for any year, but only if John 
at the time of the demand is unemployed 
and without funds to support himself, or 
is ill or incapacitated and has no funds 
for medical expenses. Upon his death, 
the trust fund goes to his issue. 

The residuary trust for Mrs. Huston 
provides that the trust company, which 
is also named as executor of the will, 
is to pay her $250 per month out of the 
income and/or principal, with such addi- 
tional payments as the trustee may deem 
necessary for her proper support, care 
and maintenance, taking into consider- 
ation any other income available to her. 
At her death, the remaining fund is to 
be divided one-fourth among Mrs. Hus- 
ton’s brother and niece, and the balance 
to John. 


An unusual and potentially trouble- 
some* provision applicable to all three 
trusts is that the trustee must invest all 
cash received by it, approximately 50% 
in United States Government bonds and 
50% in municipal bonds of the cities of 
Los Angeles and San Francisco, with an 
AAA Moody rating and payable out of 
the general tax funds of those cities. 


MAx WEINSTEIN, Russian immigrant 
who rose to the head of Russeks Fifth 
Avenue, leading ladies’ apparel depart- 
ment store, named the Chase National 
Bank of New York, his wife and a son as 
executors and trustees of his will. After 
bequests to a Jewish Center ($3,000) and 
a hospital ($10,000) which he founded, 
Mr. Weinstein wrote in his will: 


*Apart from the low yield obtainable on such 
Securities, there is always the possibility that the 
tating service specified may go out of existence, 
hecessitating a court proceeding as recently hap- 
Pened in a New York case, Matter of Bellinger, 
March 20, 1950. 
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“Mindful of the uncertainties of life 
and that it is beyond human power to fix 
the time when this will shall become ef- 
fective, I do not undertake to designate 
any further recipients of my charity. 
During my life, I have been deeply con- 
scious of my responsibilities in the dis- 
semination of charity. In keeping with 
the strictures of the Bible and the dic- 
tates of my own heart, I have attempted 
during my life to make all proper and 
appropriate donations to worthy char- 
ities. By reason thereof, except for those 
bequests herein made to the institutions 
in which my interest was greatest, I 
make no further testamentary contribu- 
tion to charity, confident that my children 
and wife will follow my teachings and 
example and he ever mindful of their 
duty and privilege of giving to charity.” 


By a codicil, Mr. Weinstein named two 
other charities to receive $10,000 each, 
and gave a like amount to a daughter 
and son-in-law jointly, to be distributed 
among entities engaged in research on 
cerebral palsy. The residue of the estate 
is to be held in trust to pay the income 
to Mrs. Weinstein for life. Upon her 
death, a trust of $100,000 is to be set up 
for a grandson and the remainder allo- 
cated to such number of trusts as there 
are children, who will receive one-quarter 
of their shares at age 40, one-third at 45 
and the balance at 50. 

The grandson’s trust provides that if 
the income is less than $3,000 annually, 
the trustees shall make up the deficit 
from princpial, the minimum to be in- 
creased to $5,000 when he is married or 
becomes a widower with children. Stated 
portions of the principal are to be paid 
to the grandson at five-year intervals 
beginning at age 30, with the balance 
payable at 50. 


In addition to detailed desires for the 
succession to Russek’s management, Mr. 
Weinstein directed that no beneficiary is 
to sell or dispose of any stock in the firm 
without the consent of the others because 
controlling holding “gave strength and 
continuity to management.” No represen- 
tative of the corporate fiduciary is to be 
elected an officer or director of Russeks 
but at the same time the bank is relieved 
of any responsbility therefor. Individual 
fiduciaries under the will are required to 
file a written waiver with the corporate 
fiduciary of all commissions over $5,000 
annually. The trustees are restricted to 
reinvestment in legal securities, with at 
least 50% in U. S. Governments, until 
ultimately 50% of the entire estate will 
become invested in such obligations. 


HERBERT M. KAUFMANN, chairman of 
the board of Mutual Chemical Co. of 
America, one of the largest industrial 
manufacturers of chromium chemicals, 


gave $5,000 each to his daughter-in-law 
and two sons-in-law. After bequests of 
$15,000 to charity and $100 per year 
of service to each household servant, Dr. 
Kaufmann placed the rest of his estate 
in trust. One half of the income is to 
be paid to his widow, one sixth each to 
the two daughters and one-twelfth each 
for the two children of his deceased son. 


Upon Mrs. Kauffmann’s death, her 
share of the income is to be divided 
among the other beneficiaries in the same 
proportions, with the principal payable 
to their respective issue upon their death. 
After Mrs. Kaufmann’s demise, a child 
may request up to $12,500 a year from 
his share of the principal, not exceeding 
$50,000 in the aggregate. Within the 
limits of the rule against perpetuities, 
the share of any beneficiary is to be held 
in trust until he or she attains age 50. 


Irving Trust Co. of New York, the 
widow and the two sons-in-law are named 
executors and trustees. 


IRENE GASPER MATHER, widow of Alonzo 
C. Mather who made a fortune from his 
invention of railroad cattle cars, left an 
estate estimated at $600,000 which is 
being administered by Bank of America 
as executor. To one of her two sisters 
and a stepdaughter Mrs. Mather gave one 
dollar, stating as to the latter that her 
late husband had amply provided for her. 
To her servant couple she gave $20,000 
each and her nurse $50,000. 


The rest of the estate is bequeathed 
to the second sister for life. Upon her 
death, legacies totalling $222,000 will 
be paid to various friends, including one 
of $150,000 and another of $10,000 to 
Mrs. Mather’s personal physician, while 
a sanitarium will receive a $20,000 fund 
to furnish services to needy and deserv- 
ing women. From the remainder, two 
trusts of 37%2% each are to be set up 
by the bank to pay two Chicago girls 
$100 a month until they reach 25 and 
thereafter $200 per month for life or 
until the trust is exhausted. The other 
25% is to be held for their mother on 
the basis of $100 per month, the children 
to share that amount after her death. The 
principal, if any remains, goes ultimately 
to girls’ heirs or as they appoint. The 
trustee is limited to investment in obliga- 
tions of the United States, savings ac- 
counts in national banking associations 
and cash. 

3K 1 * 

Editor’s Note: This month’s collection 
of wills is extremely unusual in that 
three of them — Weinstein, Huston and 
Mather — impose severe restrictions up- 
on the trustees’ investment powers. This 
is in marked contrast to the great ma- 
jority of wills which this department 
reports. 
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Retention of Trust Records 


SUGGESTED PLAN FOR EFFICIENCY AND PROTECTION 


P. J. LANINGA 


Asst. Secretary, Continental Illinois National Bank and Trust Co., Chicago 


N increasingly important problem 
5 ee ne corporate fiduciaries 
concerns the period of retention which 
should be established for trust records. 
There has been a general reluctance on 
the part of trust institutions to set fixed 
patterns covering the retention of rec- 
ords pertaining to the management of 
estates. This attitude stems from an 
acute awareness of the high degree of 
responsibility and liability to which fi- 
duciaries are held. 

With the advent of machine account- 
ing systems and the supplemental rec- 
ords attendant to their use, it is reco- 
gnized that in many cases duplications 
of the same information form a sub- 
stantial part of a trust company’s rec- 
ords. Furthermore, as the years go on, 
the volume of material accumulated 
continues to grow, and with it a mount- 
ing expense outlay. This situation em- 
phasizes the need for an_ intelligent 
schedule covering the destruction of 
many types of duplicate records on a 
current basis. 

Some protection should be afforded 
from the burden of retaining records on 
an indefinite basis. This presupposes 
the adoption of a program which is well 
founded from a legal and administra- 
tive viewpoint. The purpose of this 
paper is, therefore, to formulate a sug- 
gested practice which will serve for 
corporate fiduciaries both large and 
small. 


Classification of Stored Material 


Assuming the promiscuous accumu- 
lation of records due to the absence of 
a formal retention plan, it will first 
be necessary to take a detailed inven- 
tory of existing material. Tackling such 
a task may become complex, confusing. 
and discouraging, and may even fail 
by the enormity of the task itself un- 
less a simple workable system of classi- 
fication is adopted. It might be well, 
therefore, to segregate all records into 
three broad classifications: 1. records 
which are to be retained permanently; 
2. records which are to be destroyed 


464, 


immediately; 3. records which are to 
be destroyed at a definite time in the 
future. 

In order to place all records in the 
however, certain 
factors 


above three classes, 
predetermined — influencing 
should be borne in mind. Such factors 
may vary greatly with various types of 
business, the following 
might be typical as applying to trust 


nevertheless 


institutions: 


1. Banking Requirements and Regulations 
A. Regulation “F” of the Board of 
Governors of the Federal Re- 
serve System 
B. State and Federal Laws 
C. Federal Deposit Insurance 
poration 


Cor- 


bho 


Legal Requirements 
Historical Value 
Difficulty of Replacement 


- Ww 


to Customers 


the Bank for 


Serv ice 
6. Value to 
Purposes 


uy 


Operational 


Banking Customs 

8. Statute of Limitations 

9. Value as Original Entry Tickets 

10. Expense of Replacement 

It is recognized that certain govern- 
mental agencies have no specific regu- 
lations regarding the length of time 
specific records should be retained, and 
also that there is a variance in state 
laws. Without attempting to enumerate 
or define such prohibitions or regula- 
tions a careful analysis of these influ- 
ences is nevertheless urged before de- 
stroying any material. 


Authority for Establishing Retention 
Period 


The determination to establish a for- 
mal retention plan for trust records 
should, of course, have the approval 
and whole-hearted cooperation of top 
management and should be under the 
general guidance of the bank’s comp- 
troller, to insure a consistency with the 
retention policy of the entire bank. 

However, in a large bank such as 
the one under consideration in_ this 
article, it is difficult if not impossible 
for the comptroller to possess an up-to- 


date, intimate knowledge of the opera. 
tional details of all departments of the 
bank. It is, 
that the retention period of each form 


therefore. recommended 
and record be determined by a care- 
fully selected commitiee. composed of 
both and 
operations men. 


experienced administration 

This committee in making their deci- 
sions should. among other factors. con- 
sider the relationship of one form to 
another. the relationship of multiple 
forms to each other. and the tie-in be- 
tween the various divisions of the bank. 
In order to permit a full disclosure of 
all of these the 
should counsel freely with the manager 


factors. committee 


of the division creating the record, with 
the bank auditor. and comptroller, and 
should finally discuss in detail with, 
and secure the approval of, the counsel 


for the bank. 


Identification of Current Records 


Each form and record should be 


given a formal name. descriptive of the 
information contained therein or of the 
function the record was designed to 
should be 


perform. The designation 


brief. yet adequately descriptive: it 
should be known by all persons using 
the form; it should be mentioned 


whenever requisitioning a new supply; 
and it should be referred to by name 
in the retention schedule. 

The name of the form may or may 
not be shown on the form itself. How- 
rather arbitrary 
because that 
those using the form in their daily 


ever, this matter is 


experience has proven 
work soon become accustomed to the 
formal reference. 

The numbering of each form as ident- 
ification and for purposes of inventory 
control is of equal importance. The 
numbering system should fit into the 
pattern used by other departments in 
the bank in order to eliminate confus- 
ion. For example, in a large bank it 
might be practical to adopt a_ three 
sectional numeral system such as 5-1-2. 
The first digit would represent a specific 
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department in the bank, (Trust Depart- 
ment); the second digit would repre- 
sent a division of that department, 
(Corporate and the third 
digit would represent the number as- 
signed to a specific form in that divi- 
sion, (“Sinking Fund Record”). 


Division) ; 


The digit zero (0) may also be used 
in this system for identifying forms in 
general use. Thus, in the Trust Depart- 
ment. form 
a record of outgoing registered mail, 


number 5-0-107, which is 


the digit zero indicates that the form 
is used generally by all divisions of 
the Trust Department. 

For the purpose of identifying rec- 
ords in the retention schedule in cases 
where no form number has been as- 
signed. the digit (0) may be used for 
identification by placing the zero before 
the departmental number, such as 05-5-] 
which is used to describe copies of 
receipts issued by other banks’ Stock 
Transfer Departments. 

While at first glance this system of 
identification might seem complicated 
and expensive to maintain, its use over 
a long period of years has proven its 
simplicity, economy and elasticity. 

It is further recommended that one 
official retention schedule be maintained 
for the records of the entire bank and 
that each department maintain a similar 
for both the bank's 


forms and the records pertaining to its 


record general 


own department. 


Maintaining Form Register 


In addition to maintaining the offi- 
cial should 
record the ultimate disposition of each 


retention schedules which 
form together with its manifold copies. 
if any, and the disposition of all records 
other than forms, it is suggested that 
a physical copy of each form, whether 
it is obsolete or still in use, be main- 
tained as a form register in some cen- 
tralized location. In spite of the form 
description and the identifying number 
it is often necessary to see the actual 
form for the purpose of identification. 
Secondly, as new forms are designed. 
the form register will automatically in- 
dicate the number of the last form is- 
sued and, therefore, the next number 
available for the new form. 

The form register is also a helpful 
training medium for new employees or 
may be used to explain the functions of 
a department to a visitor. It is, there- 
fore, recommended that each depart- 
ment also maintain its own form regis- 
ter by divisions in order to present a 
quick overall picture of its operations 
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in order to assist further in the 
identification and retention of records. 


and 


Retention Period of Current Records 


Using the forms register as a medium 
of control it is suggested that the Forms 
Committee request each division man- 
ager to recommend a definite period 
of retention for each of the forms and 
records produced or used by his divi- 
The 


periods should not. 


sion, determination of retention 
however. be vested 
in one individual since there seems to 
be wide divergence of opinion regard- 
ing the immediate or eventual value of 
records. 

Since the task of originating sugges- 
tions with respect to the period of re- 
tention is to be vested in the hands of 
many division heads. each with a com- 
mon goal and yet with individual con- 
ceptions. there should be certain funda- 
mental factors upon which each should 
base his decisions. In this manner there 
will be established at least a beginning 
consistency for some measure of con- 
trol and many lengthy individual dis- 
cussions with the Retention Committee 


will be eliminated. 

The Statutes of Limitations 
much to be desired when dealing with 
the 
precedent or 


leave 
of trust records, nor is 
custom sufficiently well 
established to permit the adoption of 


retention 


hard and fast rules. It becomes neces- 
sary therefore, to establish as a base. a 
certain number of common-sense rules 
for the division manager to consider. 
For example: 
1. Availability in other files of identical 
copies of the same record. 


2. Cost of permanent storage as compared 
to occasional cost of reconstruction 
from a number of independent records. 


3. A well-founded perspective regarding 
the admissibility of reproduced records 
on film as evidence in court proceed- 


ings. 





4. The legal liability to which trust in- 
stitutions may be subjected for failure 
to produce evidence of its actions. 


5. The extent to which desired data can 
be reconstructed from subsidiary rec- 
ords. 


6. The number of references to a record 
over a period of years. 


7. The statistical value of the record. 


8. The value of the record for customer 
relations purposes. 


9. Any other logical rule which might be 
developed by the division manager. 

Using these factors as a base, the di- 
vision manager should then determine 
how long each of the records should 
be retained in his division. the storage 
vault. or in its permanent resting place 
in the warehouse. 


Current Reference Files 


Since the Trust File becomes the ini- 
tial. convenient receptacle for reams of 
correspondence and_ other material 
which may not have future reference 
value. all material to be placed into 
this file should first be subject to care- 
ful scrutiny and analysis in order to 
avoid the creation of a monster which 
when permitted to grow can become 
quite unmanageable. 

Many of us have nurtured the habit 
of carefully saving every last scrap of 
paper as a precautionary measure of 
protection, in order to establish proof 
in the event of some future litigation, 
without giving thought to the expense 
and ultimate confusion involved by 
cluttering up these files with useless 
material. If. for example. any material 
is deemed to have value for a relatively 
short period of time such as a few 
months, the trust officer 
might well retain such correspondence 
in a temporary file and destroy it when 
it has served its purpose. 


weeks or 


It may be argued that the volume of 
such material is relatively inconsequen- 
tial and yet it is surprising how quick- 
ly this material accumulates into a 
voluminous file. Then, too, the contin- 
ued success of any retention program 
is to a large extent contingent on the 
small details being well worked out. 

A firm policy should be established 
that most of the material placed into 
the trust account file will be destroyed 
at some determinable date, either at a 
specified time; on the happening of a 
certain event or events: or a specified 
number of years after the happening 
of an event such as resignation of the 
trustee. distribution of an estate, or 
death of the beneficiaries. 

It is recommended that all material 
relating to closed trust accounts be 
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destroyed 25 years after the closing 
date. This allows a sufficient lapse of 
time for the youngest beneficiary to 
have become of age and, therefore, as a 
practical matter, almost entirely fore- 
closed in his right of action against the 
trustee’s innocent acts. 


Program for Destruction 


Because an occasional sporadic cull- 
ing of material from active files is an 
expensive and unsatisfactory arrange- 
ment, it would seem desirable to plan 
a formal filing system which would 
provide for the orderly processing of 
the material in the current record files. 
Certain basic principles should be ad- 
hered to in the establishment of any 
formal plan, regardless of the size of 
the trust institution, namely: 

1. Each trust identified by name, classi- 

fication, and account number. 


2. A consistent filing plan, such as nu- 
merically by account number or alpha- 
betically by account name. 


3. The segregation of filing material with- 
in each account in specific folders 
identified by number. 


4. Provisions to transfer certain folders 
in each account, to a more permanent 
storage space at specified intervals, to 
prevent over-crowded files. 


5. The segregation of material for which 
there is a definite retention period into 
separate folders. 


6. A written formal outline and filing 
procedure for the guidance of all trust 
personnel. 


Typical Forms and Records 


Making use of the foregoing factors, 
we can now go through the procedure 
of determining the period of retention 
for a representative number of typical 
Trust Department forms and records. 

Form 5-0-3 — Securities Received 
Fanfold Ticket: This is a seven-part 
serially numbered form which is used 
primarily to record the receipt of se- 
curities deposited in the individual 
trust accounts. It bears a complete de- 
scription of each asset placed in an 
account, including certificate numbers 
and registration of asset, and also in- 
dicates the established carrying value. 


#1—Customer’s Receipt 


This copy is mailed to the customer 
for agency-type accounts. For all other 
types of accounts, it is sent to the In- 
vestment Division as an indication that 
new securities have been received in the 
account. The form is filed in the re- 
spective investment folder for the ac- 
count and is held there until the next 
investment review has been made, after 
‘which these copies are destroyed. The 
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maximum retention under this proced- 
ure is only one year. 
#2—-Teller’s Receipt 

To provide a receipt for securities 
deposited in the Securities Vault, this 
copy is signed by a Vault Custodian 
and returned to the Deposit Teller in 
the Securities Cage. It is recommended 
that this copy be retained in the Se- 
curities Cage in numerical sequence 
for six months and then held in stor- 
age for two years. This period normally 
exposes this copy to two internal audits, 
several National Bank examinations and 
one State Bank examination. In_ this 
length of time, any discrepancies should 
have been brought to light. 
#3—Auditing Division Copy 

This copy is filed in numerical se- 
quence by the Auditing Division as an 
assurance that the forms are being used 
in the proper order and that none is 
missing. The retention of this copy is 
established at three months in the di- 
vision and two years in storage for sub- 
stantially the same reasoning given for 
the #2 copy and because it provides an 
independent auditing check in case of 
any discrepancy. 


#4—Journal Copy 


For the purpose of determining with- 
in the originating division whether fan- 
fold tickets are being used in their 
proper order, this copy is filed in nu- 
merical sequence in the Securities Cage. 
Also, from this copy, daily changes in 
total asset figures are accumulated to 
be recorded on the General Books. Since 
these purposes are adequately served 
within six months, it should be destroy- 
ed after being retained that length of 
time in the division. 


#5—Tabulating Copy 


Primarily, this copy is used by the 
Tabulating Division as a posting medi- 
um, and from it punched cards are 
prepared and verified. Subsequently, 
this copy is used by the Dividend 
Clerk as a working copy for the purpose 
of determining what dividends might 
be due. Questions in reference to divi- 
dends do not ordinarily arise after one 
year and it is, therefore, destroyed after 
being retained in the division in chron- 
ological order for that period. 


#6—Investment Division Copy 


This is used to clear the Security 
Order Clerk’s records, and to prepare 
the weekly report of purchases and 
sales for the Directors Trust Invest- 


ment Committee. These copies are then 
retained in security-name order until 
the next succeeding National Bank ex. 
amination for the examiner’s use jn 
analyzing new deposits. When they have 
served his purpose, these copies are 
destroyed, the maximum period being 
six months. 

‘4 


_ 
_ 


Personal Property Record 


While an asset is held in an account. 
this corresponding copy is kept in the 
active file in the Securities Cage. When 
the asset has been permanently removed 
from the account, this copy is held in 
a closed file in the Securities Cage for 
two years. This period was established 
on the basis of the frequency of refer. 
ence. Subsequently, this copy is re. 
tained in storage for an additional 25 
years, which has been established as 
a maximum retention period during 
which any probable need for reference 
to this type of material might exist. The 
necessity of retaining this record for 
this period of time is also influenced 
by the fact that the balanced record 
of securities is maintained through a 
machine accounting method which does 
itself to recording 
certain information contained on_ the 
fanfold ticket, such as certificate num- 
bers of securities and the name in which 


not readily lend 


they are registered. 

Form 5-0-35 — Trust Department 
Debit Cash Ticket: This form is used 
as a source record from which punched 
tabulating cards are prepared which in 
turn are used to prepare the cash ledger 
sheets for each trust account. After the 
information is punched into a card, the 
ticket, along with similar cash tickets, 
should be retained for a period of two 
months in a central location in the 
Trust Department for convenience of 
reference. Then, these tickets, of which 
there is a separate group for each day’s 
transactions, should be held in storage 
for 25 years. This retention is based 
upon convenience and the frequency of 
reference to this type of information. 
Ultimately, most of the information on 
the tickets becomes a part of the cus- 
tomer’s cash statement filed in the re 
spective Trust File. Therefore, recourse 
can be had to the Trust File for this 
information after the 25-year period. 





(To be continued next month.) 
A AA 
FPRA School Opens July 31 
The 1950 session of the School of 


Financial Public Relations opens July 
31 on the Chicago Campus of North- 


western University. 
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CURRENT LITERATURE NOTES 


Books 


Major Tax Problems of 1950 


Matthew Bender & Co., Albany, N. Y. 655 pp. 
$12. 


This is a compendium of 26 papers pre- 
sented at the Second Annual Institute on 
Federal Taxes sponsored last October by 
the University of Southern California 
Law School. The lecturers included such 
outstanding authorities as Randolph 
Paul, Charles Oliphant, Walter L. Noss- 
aman, J. Rex Dibble, Dana Latham and 
others too numerous to mention. 


The topics of special interest to our 
audience are: Responsibilities of the Tax 
Adviser, Tax Responsibilities of an Exe- 
cutor, Gifts under the 1948 Revenue Act, 
Income and Deductions of a Decedent, 
Distribution of Estate Income, Bene- 
ficiaries’ Power to Invade Trusts under 
the Revenue Act of 1948, and Death of a 
Partner. 

Here are practical hints worth many 
times the cost of the book. 


Federal Estate and Gift Taxation 


WILLIAM C. WARREN and STANLEY S. 
SURREY. The Foundation Press, Brooklyn. 
518 pp. $7.00. 

One of the University Casebook Series, 
this volume is designed primarily for law 
school use, the authors being professors 
of taxation at Columbia and California, 
respectively. Nonetheless there is, even 
apart from the pedagogic portion which 
itself contains useful background ma- 
terial and a refreshing approach to both 
taxes as an interrelated subject, valuable 
practical discussions in a 65-page chapter 
on Estate Planning. These include a 
check list for estate planning and three 
specimen plans, one of which deals with 
California community property. There is 
also a provocative chapter on policy con- 
siderations affecting transfer taxes, pre- 
senting some specific proposals for re- 
vision of estate and gift taxes. 


THESIS 


Corporate Trust and Agency Depart- 
ment Operations 


JOSEPH F. BIRMINGHAM. American Bank- 
ers Association, New York. 


This thesis, submitted last year in par- 
tial fulfillment of the requirements of 
Graduate School of Banking conducted 
by the A.B.A. at Rutgers University, is 
in reality a book of over 300 pages and 
a monumental piece of work on a subject 
which has been little discussed over the 
past quarter of a century since the pub- 
lication of Page and Gates’ “Work of 
Corporate Trust Departments.” The 
author, who is assistant cashier of one 
of the largest institutions in the country, 
The First National Bank of Boston, dis- 
cusses current methods and requirements 
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under existing laws and primarily from 
the viewpoint of the larger department 
regulations. It is not a legal volume, there 
being no detailed description of docu- 
ments and relatively minor treatment of 
legal aspects and forms. 

The early chapters deal with organ- 
ization and training of personnel, phys- 
ical layout and equipment. Then follow 
sections on the various functions of a 
corporate trust department. As to trans- 
fer agencies, for example, there is out- 
lined the procedure for issuance and 
transfer of stock and use of bookkeeping 
systems. Other chapters deal with 
stock registrarship, dividend disbursing 
agency, trusteeship under security issues 
(a particularly detailed study), coupon 
paying agency and depositary. A number 
of miscellaneous functions are also high- 
lighted. Not to be overlooked are the con- 
cluding chapters on compensation and 
determination of costs, and the numer- 
ous helpful specimen forms. 


This thesis may be borrowed from the 
A.B.A. Library. 


ARTICLES 


Settlement Options and Survivor-Pur- 
chase Agreements 

GEORGE J. LAIKIN. Journal of C. L. U.’s, 

June. 

In determining whether settlement op- 
tions can be used effectively under agree- 
ment for the purchase and sale of a de- 
cedent’s business interest, five factors 
should be weighed: (1) the primary pur- 
pose of the agreement is to protect the 
interests of both parties against the im- 
pact of death; (2) the basic function of 
insurance is to furnish the funds to ef- 
fectuate the primary purpose; (3) the 
use of options is only a subsidiary motive 
behind either the agreement or the use 
of insurance; (4) likewise their use is 
only part of a larger question — 
whether the proceeds should in any event 
be paid to anyone other than the surviv- 
ing associate or trustee; and (5) the 
benefits of settlement options should be 
utilized wherever practical and appropri- 
ate. 

A program of procedure, taking into 
consideration tax factors, is suggested. 


The Estate Problem of Goods and 
Chattels 


WILLIAM M. FUNCK. Journal of C. L. U.’s, 

June. 

The author cites the difficulties which 
he has experienced as head of the Estate 
Administration Division of Continental 
Illinois National Bank and Trust Co., 
Chicago, in connection with the disposal 
of tangible personal property because 
inadequate instructions in the will some- 
times conflict with an accompanying let- 
ter. He makes a plea for closer consider- 
ation of this problem in estate planning. 





Reappraising Life Insurance Trusts 


GILBERT T. STEPHENSON. Journal of 
Cc. L. U.’s, June. 


This third article noted from the cur- 
rent issue of the Journal traces the devel- 
opment of the life insurance trust as an 
estate planning vehicle, with mention of 
the lessons learned by both underwriters 
and trustmen. Mr. Stephenson believes 
that modern estate planning should cre- 
ate new emphasis on the use of install- 
ment and funded trusts. He urges liberal- 
ization of company policy with respect 
to granting a trustee the right to exercise 
the settlement options. 


Just 
out! 


New 


revised 
edition — 





Wills, Executors, 
and Trustees 


By WILLIAM J. GRANGE, of the New 
York Bar; WALTER R. STAUB, CPA, 
of Lybrand, Ross Bros. & Montgomery; 
and EUGENE G. BLACKFORD, of the 


Greenwich Trust Company. 


(COMPLETELY up-to-date, detailed 
guide for trustees and trust officers, 


lawyers, administrators, life underwrit- 
ers, accountants — everyene concerned with the 
handling and disposition of decedents’ property. 


Recognizes the requirements of every kind of 
property owner — covers important problems re- 
lating to the law, administration, and accounting 
of estates and trusts. Standard for many years, 
new edition incorporates latest court rulings and 
interpretations. Explains step-by-step procedures 
for each phase of estate and trust. disposition; 
personal liabilities and duties. 


94 FORMS, representing best current practice, 
illustrate the specific instruments, documents, rec- 
ords today required to meet widely varying needs. 
Analyzes salient features of state inheritance and 
estate taxation, federal estate taxes, federal in- 
come taxes on trusts; shows pitfalls to avoid. 
Operation of living trusts, life insurance trusts. 


546 Pages, $6.00 


SENT ON 5 DAYS’ APPROVAL HS 


Send me Grange-Staub-Blackford’s WILLS, 
EXECUTORS, and TRUSTEES, Revised Edi- 


tion. In five days I will remit $6.00, plus 
delivery, or return book without further 
obligation. 


(We pay delivery if check accompanies order) 
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THE RONALD PRESS COMPANY 


15 East 26th Street, New York 10 
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Trusteeship around the World: 3 


Trust Business 1n Denmark 


R. KAESTEL 


Assistant General Manager, Kjobenhavons Handelsbank; Copenhagen, Denmark 


N Denmark commercial banks as 

well as savings banks act as custo- 
dians of money and property for the 
public in what is named “open depot.” 
The object of depositing securities in 
“open depot” is partly to have the se- 
curities kept safely and partly to have 
them administered by people with ex- 
pert knowledge. These financial institu- 
tions collect interest and dividends on 
the securities deposited and take care 
of matured or drawn bonds. After con- 
sultation with the clients they also ar- 
range for subscription to new issues for 
account of the clients in case of exten- 
sion of share capitals, etc. 

In addition, some of the large banks 
carry on a more extensive service 
through special Administration Depart- 
ments, in cases where special service is 
wanted. This calls for observation of 
special provisions with regard to own- 
ership and application of income on 
the securities concerned as well as re- 
investment, accounting etc. The admin- 
istration may comprise funds to be held 
on trust, including funds set aside for 
special purposes, as may be the case 
with donations, and also amounts which 
in accordance with the legal provisions 
governing life assurance companies and 





superannuation funds are to serve as 
security for such companies and funds. 


Among banks carrying on this form 
of administration may be mentioned 
“Kjobenhavns Handelsbank” and “Den 
Danske Landmandsbank,” and among 
the savings banks, “Bikuben” and 
“Sparekassen for Kobenhavn og 
Omegn,” all of which have their head 
offices in Copenhagen. 


Subject to administration are securi- 
ties, particularly comprising shares and 
public bonds; but private bonds and 
mortgage deeds, especially secured by 
mortgage on real also 
often subject to 
which case the institution administering 
the funds must be provided with the 


property, are 
administration, in 


necessary power of attorney authorizing 
it to give valid receipts to the debtor 
for interest and installments and to 
provide the mortgage deeds with en- 
dorsements registration 
purposes; particularly as regards alter- 
ations in the mortgage rights and con- 
cerning cancellation of a mortgage 


after the redemption of the mortgage 


required for 


deed. 


Where funds are to be held on trust, 
the transferor, by a deed of gift or by 


Administration (Trust) Department of Copenhagen Commercial Bank 


testament, assigns or bequeaths a capi- 
tal fund to a donee or legatee subject 
to the limitation that during his life. 
time, or for a certain number of years, 
the donee or legatee shall only be en- 
titled to dispose of the income (interest 
and dividends) on the capital, whereas 
the donee or legatee shall not be en- 
titled 
ordinary 


except, perhaps, in quite extra- 
to dispose of the 
capital. In connection with dispositions 


instances 


made by gift or testament, it is usually 
stipulated 
funds shall take place. 


how reinvestment of — idle 

It may also be provided, in connec. 
tion with funds held on trust, that the 
donor, shall be entitled for life or for 
a certain number of years to receive the 
income, while some other person shall 
have the property in the capital. Such 
dispositions will—when properly estab- 
lished—be valid not only between the 
parties concerned, but also as against 
their creditors. 

The legal framing of a disposition 
providing that a capital be held on trust 
must be made by the parties themselves. 
For this purpose it will be advisable to 
seek the advice of a lawyer, as the in- 
stitutions administering the funds do 
not undertake any responsibility for 
the legal validity of the disposition. 
However, on account of their experi- 
ence and professional knowledge, the 
large banks have the best qualifications 
for judging the dispositions and con- 
sultation in planning them in the most 
expedient way. 


Charitable Funds and Public Trustee 


Finally the capital may be assigned 
to a self-owning institution in such a 
way that the income thereon shall be 
paid to certain persons (e.g. descendants 
of the donor) or distributed for chari- 
table purposes to certain persons or in- 
stitutions according to special rules 
fixed by the testator or donor. In these 
cases the testament or deed of gift will 
usually appoint a special board which 
—either alone or jointly with the bank- 
ing institution administering the funds 
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_shall decide on the distribution of 
the income. 


The Danish government carry on a 
considerable activity as administrators 
of certain capital funds through “Over- 
formynderiet” (the Public Trust Com- 
pany). the principal object of which is 
to act as administrators of funds be- 
longing to minors and funds passing 
as inheritance to missing persons. Ac- 
cording to law such funds are to be 
administered by ‘“Overformynderiet” ; 
however, funds belonging to minors 
may, by provisions laid down by the 
testator or donor, be withheld from the 
administration of “Overformynderiet,” 
in which cases they may be entrusted 
to private administration institutions. 


In certain cases where a testamentary 
disposition, stipulating that an inheri- 
tance shall be held on trust, requires 
(i.e. particularly 


royal confirmation 


‘where an inheritance shall be held on 


trust for a “compulsory” heir, also after 
he has arrived at majority) the con- 
firmation is always given on condition 
that the funds be held on trust by 
“Overformynderiet.” The same will gen- 
erally be the case when royal confirma- 
tion is sought for certain dispositions 

although such confirmation is not neces- 
sary according to law 
istration is thereby subjected to a cer- 


and the admin- 


tain control on the part of the govern- 
ment. 


Administration of Estates 


According to Danish law the estates 
of deceased persons be handled 
either (1) by Probate 


Court, (2) by one or several executors 


may 
the ordinary 


nominated in the will (before they can 
act their appointment must have royal 
confirmation), or—under 
ditions—(3) by the 


certain con- 


heirs themselves, 


who must identify themselves by an ex- 
tract of the register of the Probate Court 
showing that the estate has been taken 
over by the heirs for private distribu- 
tion. 


If distribution of the estate takes 
place abroad, a declaration from the 
competent authority of the country con- 
cerned (corresponding to the Danish 
Probate Court) will generally be re- 
quired as identification. This declara- 
tion must indicate the names of the 
parties entitled to dispose of the assets 
left by the deceased. The signature and 
the competence of the authority con- 
cerned must be certified by a notary 
public, whose signature and compen- 
tence as a notary public must be legal- 
ized by a Danish consul (possibly by 
the Danish Embassy). If an appoint- 
ment to act as executor is produced, the 
signature and competence of the signer 
must be certified in a similar way. 


The fees charged by the principal 
Danish banks for securities deposited 
for foreign account are at present: 
1 0/00 on the nominal value of the 
securities held in “open depot.” In re- 
spect of “administration depots” the 
charge is on an average 2° on the 
yield of the depot (interest and divi- 
dends). 


A AA 


Trust Earnings in 12th District 


Trust earnings of member banks in 
the Twelfth Federal Reserve District 
were $13.6 million in 1949, an increase 
of two per cent over 1948. Total bank 
earnings rose five per cent to $482.3 
million. Trust earnings were roughly 
three per cent of the aggregate (includ- 
ing banks without trust departments). 
Figures for other districts are reported 
at page 307 of the May issue. 





SPECIALIZING IN THE SETTLEMENT OF ESTATES 


FOR 63 YEARS 


Trust Funds over $275,000,000 


FIDELITY TRUST COMPANY 
PITTSBURGH, PA. 
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Double Domicile Tax Dispute 
Arbitrated 


In what is believed to be the first use 
of statutory procedure to settle a double 
domicile case, a three-man board recently 
ruled that the domicile of a woman who 
maintained homes in Massachusetts and 
New Hampshire was the former. The case 
is reported in the current News Bulletin 
of Federation of Tax Administrators: 


“The procedure was invoked under 
arbitration provisions which are part of 
the inheritance tax laws of both states. 
When the two states failed to reach a 
written agreement in a year’s time, each 
state appointed an arbitrator, and these 
two selected a third. 


“The arbitrators viewed the property 
of the deceased, Mrs. Isabel Anderson, in 
both states, and studied briefs submitted 
by the two states and the executors of 
the estate. They decided that, although 
Mrs. Anderson had in 1937 expressed her 
intention to establish her domicile in 
New Hampshire and had from then on 
voted and paid taxes there, she had spent 
so much more time at her Massachusetts 
home, and seemed to center her activities 
there, that her Massachusetts home was 
‘her pre-eminent headquarters and prin- 
cipal establishment’ at the time of her 
death. One arbitrator filed a dissent.” 
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TRUST PERSONNEL CHANGES 


CALIFORNIA 


San Francisco—Henry R. Glover has 
been elected an assistant secretary in 
the trust department of AMERICAN TRUST 
Co. 


CONNECTICUT 


Greenwich—F rank Y. Larkin was pro- 
moted from assistant trust officer to 
trust officer of PUTNAM TrusT Co. He 
was formerly associated with trust de- 
partments at Central Hanover Bank & 
Trust Co. and the Fulton Trust Co., New 


York. 


DELAWARE 


Wilmington—Re- 
cent promotions in 
the trust depart- 
ment of WILMING- 
TON TRUST Co. 
were: George P. 
| Bissell, Jr., and 
' Joseph Y. Jeanes, 
| Jr., from assistant 
secretaries to as- 
sistant trust offi- 
cers; Lewis W. Flinn, Jr., to assistant 
secretary. Donald R. Welles advanced 
to vice president and secretary, contin- 





CARL B. BALDT 


TRUST 
NEW BUSINESS 
MAN 


An opening exists for a 
trust new business man 
who knows estate plan- 
ning thoroughly, has an 


excellent sales record 
and the ability and en- 
thusiasm to teach oth- 
ers. Salary basis. Ad- 
dress President, c/o 
Kennedy Sinclaire, 
Inc., 140 Cedar Street, 
New York 6, New York. 
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uing in charge of bank operations, and 
succeeding him as comptroller is Carl B. 
Baldt, formerly auditor, who now will 
give full time to operations. 


FLORIDA 
Clearwater & West Palm Beach—L. 


‘V. Chappell resigned as vice president 


and trust officer of FLORIDA NATIONAL 
BANK & TRusT Co., West Palm Beach, 
to assume the same title at First Na- 
TIONAL BANK of Clearwater, which re- 
cently opened a complete trust depart- 
ment to accommodate the rapid growth 
of the section north of St. Petersburg. 
Mr. Chappell is a graduate of Duke Uni- 
versity Law School, and was with the 
trust department of Brooklyn (N. Y.) 
Trust Co. handling estate and inheritance 
taxes, prior to joining Florida National 
Bank at Jacksonville where he super- 
vised estates and personal trusts. 

St. Petersburg—At UNION TrusT Co., 
Elmo J. Hall has been elected vice pres- 
ident. Mr. Hall was formerly cashier and 
trust officer of First National Bank of 
Nanticoke, Pa. 


GEORGIA 


Atlanta—Frank D. Miller has been 
made a trust officer of CITIZENS & SOUTH- 
ERN NATIONAL BANK. Mr. Miller has 
specialized in estate planning at the bank 
since joining last year, and is a graduate 
of Georgia Tech. 


ILLINOIS 


Chicago—David G. Kirby has been 
elected second vice president in charge 
of market research and development at 
NORTHERN TRUST Co. A graduate of 
Dartmouth College and Harvard Business 
School, Mr. Kirby formerly was associat- 
ed with the firms of Booz, Allen & Ham- 
ilton. 


INDIANA 


Hammond—CALUMET NATIONAL BANK 
elevated L. L. Murphy from executive 
vice president to president to succeed the 


late Joseph E. Meyer. Mr. Murphy was 
with the old Chicago Trust Co. and other 
Chicago banks before 1932. 


KENTUCKY 


Covington—Thomas A. Hanauer suc- 
ceeds H. H. Harris, who resigned, as 
president of COVINGTON TRUST & BANK- 
ING Co. Mr. Hanauer has heretofore been 
executive vice president and trust officer, 


MASSACHUSETTS 


Boston — Frank- 
lin D. Jerome was 
elected assistant 
vice president in 
the new business 
section of OLD CoL- 
ONY TRUST Co. Be- 
fore joining the 





’49 Mr. Jerome was 
with Lever Broth- 
ers Co. and Standard Brands Ine. 


FRANKLIN D. JEROME 


The trust company also appointed John 
G. Cushman and Paul I. Wren as trust 
officers, and G. Lamar Crittenden and 
Walter Webling, investment officers. 


NEW JERSEY 


Jersey City—August H. Lages and 
Philip J. Leopold have been appointed 
trust officers at First NATIONAL BANK. 
Mr. Lages joined the bank in 1935, and 
has been assistant trust officer since 1948. 
Mr. Leopold, also assistant trust officer 
since 1948, previously was with Guaranty 
Trust Co., New York, for 12 years. 


NEW YORK 


Buffalo—F. Taylor Root has joined 
MARINE TRUST Co. as trust investment 
officer. For the last 14 years Mr. Root has 
been manager of the Buffalo office of 
Dominion Securities Corp. 

Elmira—Paul W. Morse advanced to 
vice president in addition to secretary 
and trust officer at CHEMUNG CANAL 
Trust Co. 


Complete Trust Service in GEORGIA 





through eleven offices in six cities 


THE CITIZENS & SOUTHERN 
NATIONAL BANK 
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New York—Walter L. Jones became 
an assistant secretary in the Corporate 
Trust Department of BANKERS TRUST 
Co. Mr. Jones comes from the law firm 
of White and Case, and will do stock 
transfer work in his new position. 


New York—CHASE NATIONAL BANK 
appointed Milton J. Redlich and Fred F. 
Voorhees as corporate trust officers. Paul 
H. Ramsey, who has served as a per- 
sonal trust officer, was promoted to sec- 
ond vice president. A graduate of Wash- 
ington and Jefferson College, Mr. Ram- 
say joined Seaboard National Bank of 
New York in 1929 and_ continued 
with Equitable Trust and Chase after 
mergers. 

Joseph R. Thompson was also pro- 
moted to second vice president. He had 
been an assistant cashier in the trust 
department since 1942, and formerly was 
in trust work since 1912 with Equitable 
Trust Co. 


New York — 
GUARANTY TRUST 
Co oF NEW YORK 
has appointed 
Stuart K. Barnes 
as secretary, suc- 
ceeding Matthew T. 
Murray, secretary 
and_ resident at- 
torney of the com- 
pany, who is retir- 
ing after 45 years of service. Mr. Murray 
is becoming counsel to the law firm of 
Harper and Matthews, 70 Pine Street, 
New York. Mr. Barnes has been asso- 
ciated with the bank’s legal department 
since 1947, as assistant resident attorney. 
During 15 years in Washington, D. C., 
Mr. Barnes served as assistant counsel to 
the Reconstruction Finance Corporation 
and senior attorney of the Securities Ex- 
change Commission among other capac- 
ities. 





STUART K. BARNES 


Rochester—SEcCURITY TRUST Co. pro- 
moted John G. White from assistant 
trust officer to assistant vice president. 


NORTH CAROLINA 


Winston-Salem—aAt the head office of 
WACHOVIA BANK & Trust Co., Arnold 
N. Sloan has been made assistant trust 
officer. 


Winston-Salem — First NATIONAL 
BANK elected Guy R. Dudley president to 
replace H. S. Stokes, who will serve as 
chairman of the new executive committee. 
Mr. Dudley continues as trust officer. 


OKLAHOMA 


Tulsa—Henry M. White, associated 
with the New York Stock Exchange firm 
of Harris Upham & Co., has been elected 
assistant vice president and assigned to 
the new business department of NATION- 
AL BANK OF TULSA. 


PENNSYLVANIA 
Lancaster—(See Wis.) 
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Philadelphia — 
The retirement of 
Carl W. Fenninger 
as vice president of 
PROVIDENT TRUST 
Co. was announced 
at a luncheon at the 
Union League, 
given in his honor 
by fellow officers. 
Associated with the 
Provident since 1909, Mr. Fenninger 
served many years as senior officer of 
the trust department. He will continue 
as a member of the board of directors. 





CARL W. FENNINGER 


Mr. Fenninger’s banking affiliations 
read like a directory of financial organ- 
izations. He is past president of Pennsyl- 
vania Bankers Association, the Trust 
Division of American Bankers Associa- 
tion, and served as chairman of the ABA 
Committee on Common Trust Funds from 
1933 to 1938, and was with the commit- 
tee largely instrumental in securing leg- 
islation and regulations favorable to the 
establishment of Common Trust Funds 
in Pennsylvania and other states. Besides 
other financial affiliations, Mr. Fenninger 
was active in civic affairs, and at present 
is vice president of the Community Chest 
of Philadelphia. 


Wilkes-Barre — Frank W. Anderson 
was elected president of MINERS NATION- 
AL BANK. Since 1939 Mr. Anderson has 
been successively assistant vice president 
and vice president of THE First NATION- 
AL BANK of Wilkes-Barre, and formerly 
was assistant vice president of the Trust 
Company of New Jersey, Jersey City. 


TEXAS 


Houston—R. C. Cardner, investment 
officer at First NATIONAL BANK since 
joining the bank’s newly organized in- 
vestment division a year ago, has been 
made assistant vice president. Among his 
duties at the bank, he works with the 
trust committee in investing funds in 
trust and agency accounts, and helping 
advise the investment committee on its 
own portfolio investments. 


Paris—Guy C. Grigsby has been pro- 
moted from cashier to vice president at 
the First NATIONAL BANK, and _ also 
named assistant trust officer. James N: 
House, assistant trust officer, was made 
cashier. 


WISCONSIN 


Milwaukee—Reginald C. Short became 
trust officer at the FIRST WISCONSIN 
Trust Co., having resigned last month 
as trust officer of FULTON NATIONAL 
BANK, Lancaster, Pa. 


A A A 


DOMINION MorRTGAGE & INVESTMENTS 
ASSOCIATION at Toronto elected as its new 
president, Henry E. Langford, general 
manager of Chartered Trust Co. 
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BRIEFS 


Los Angeles, Cal. 
—Don R. Cameron, 
vice president in 
charge of the trust 
department, UNION 
BANK & TrRusT Co., 
celebrated his thir- 
tieth anniversary 
with that institu- 
tion. Born in Top- 
eka, Kansas, Mr. 
Cameron attended Los Angeles schools 
and the University of Southern Cali- 
fornia College of Law, from which he 
graduated with an LL.B. degree. Follow- 
ing admission to the bar in 1915 he prac- 
ticed law locally until 1917, when he en- 
listed in the Air Force and was put in 
charge of balloon operations at the Bal- 
loon School, Ross Field, and commission- 
ed a first lieutenant. He entered the 
employ of Union Bank in 1920 as escrow 
clerk, advancing to assistant trust officer 
in 1921, trust officer in 1929, senior trust 
officer in 1944, vice president in 1949. 


Evansville, Ind. NATIONAL CITY 
BANK celebrated its 100th anniversary 
on July 4. Under the National Banking 
Act it was the 28th in the nation and the 
first in Southern Indiana to receive a 
charter. The present chief executive is 
Charles B. Enlow. 


Duluth, Minn.—By his recent election 
as state vice president of the Trust Di- 
vision, American Bankers Association, 
Charles D. Seftenberg, vice president and 
trust officer, First & AMERICAN BANK, 
has achieved what is believed to be a 
unique distinction. This marks the third 
state which he has thus represented, the 
others being Wisconsin (about 1932) and 
Illinois (1942). 


St. Louis, Mo.—I. A. Long, vice pres- 
ident in the trust department of MErR- 
CANTILE COMMERCE BANK & TRUST Co., 
was elected to the board of directors of 
Mary Institute, founded in 1859 as a 
nonsectarian school for girls. 


Seattle, Wash. — SEATTLE-FiRsT Na~- 
TIONAL BANK marked its 80th anni- 
versary on July 16. Seattle was a village 
of only 1107 people and Washington had 
not become a state when the bank was 
established by Dexter Horton and David 
Phillips in 1870. 





Don R. CAMERON 


A A A 
IN MEMORIAM 


EpGcaR B. LANDIS, trust officer of 
CHEMICAL BANK & TRUST Co., New York, 
since 1927, and for many years a lec- 
turer of trust problems at the American 
Institute of Banking. 

ELMER A. SHINEMAN, executive vice 
president and trust officer, MANUFAR- 
TURERS NATIONAL BANK, Ilion, N. Y. 

JOHN L. TURNBULL, vice president, 
City BANK FARMERS TRUST CoO., New 
York. 
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MERGERS, NEW BRANCHES and 
TRUST POWERS GRANTED 


San Francisco, Cal—BANK OF AMER- 
IcA N.T. & S.A. has been authorized by 
the Office of the Comptroller of the Cur- 
rency to acquire the business and assets 
and establish branches at the following 
banks with the same customer personnel: 


First Trust & Savings Bank, Pasadena 
(2 branches); First National Bank of 
Santa Ana; First National Trust & Sav- 
ings Bank of Santa Barbara; American 
Commercial & Savings Bank, Moorpark; 
Bank of Beaumont; Bank of Newman (2 
branches) ; Bank of Pinole (2 branches) ; 
Bank of Tehachipi; Central Bank of 
Calaveras, San Andreas; Farmers & 
Merchants Bank of Watts; First Savings 
Bank of San Jacinto; Temple City Na- 
tional Bank; and First National Banks 
in Corcoran, Delacon, Turlock, Bellflower, 
Crows Landing, Fairfield, Garden Grove, 
Los Altos, San Jacinto. 


Hartford, Conn.—The merger report- 
ed at page 415 of last month’s T&E has 
been approved by stockholders of both 
EAstT HARTFORD TRUST Co. and the HART- 
FORD NATIONAL BANK & TRuST Co., under 
the name of the latter. 


Hartford, Conn.—The proposed merger 
of the PHOENIX STATE BANK & TRUST 
Co. and PARK STREET TRUST Co. was an- 
nounced by Raymond C. Ball, who will 
continue as president of Phoenix. Richard 
M. O’Brien, president of Park Street 
Trust, will become vice president of the 
combined organization, known as _ the 
Phoenix State Bank & Trust Co. 


LaSalle, Ill. — LA SALLE NATIONAL 
BANK & TrusT Co. has been authorized 
to change its name to LA SALLE NATION- 
AL BANK, effective July first. 

Lyons, Ill.—A trust certificate has been 
issued to the BANK OF LYONS as of April 
4, 1950. 

Gulfport, Miss.—Trust powers have 
been granted to the GULF NATIONAL 
BANK, under the Federal Reserve Act. 

Asbury Park, N. J.—Consolidation of 
ASBURY PARK BANK & TRUST Co. and 
SEACOAST TRuST Co. became effective May 
29, under the name of the former. 

Newark, N. J. — Merger of ORANGE 
First NATIONAL BANK with the NATION- 
AL STATE BANK of Newark became ef- 
fective June 2. 

Newark, N. J.—NATIONAL NEWARK & 
EssExX BANKING Co. will acquire the 
BANK OF MONTCLAIR, subject to approval 
of stockholders and necessary banking 
agencies. Gilbert L. Morse, president of 
Bank of Montclair, will be vice president 
in charge of the Montclair office. Robert 
G. Cowan remains as president of Na- 
TIONAL NEWARK & ESSEX BANKING Co. 

Pennington, N. J.—Trust powers were 
granted to First NATIONAL BANK of 
Pennington under the Federal Reserve 
Act. 


Providence, R. I.—Directors of Nrw. 
PORT TRUST Co. voted to recommend to 
stockholders the acceptance of an offer 
made by the Stuart Corp., at the re 
quest of INDUSTRIAL TrusT Co. of Proy. 
idence, to buy the stock of the Newport 
Trust. All facilities are to be continued 
with the same personnel. 


AAA 
TG&T Leaves Trust Business 


The Board of Directors of Bankers 
Trust Co. of New York, on July 6th an- 
nounced plans to “assume deposit liabil- 
ities” of the Title Guarantee and Trust 
Co., contingent upon transfer to Bankers 
Trust of certain banking premises, facil- 
ities and other assets. “Bankers Trust 
Co.,” the announcement said, “will agree 
to be substituted . . . upon proper court 
approval, as fiduciary in certain personal 
trusts, guardianships and in certain other 
trust relationships . . . The title com- 
pany would no longer accept trust ap- 
pointments, remaining actively in the 
title business.” 


Emphasized as no merger, and still to 
be approved by stockholders of the title 
company, the transfer would give Bank- 
ers Trust about $50 million of additional 
deposits from 21,000 customers, and six 
additional offices for a total of 11. The 
new operation is expected to begin in 
August. 


LEGISLATION 


MASSACHUSETTS 
Ch. 391: Extends concurrent jurisdic- 
tion to Superior Court (as_ well as 


Supreme Judicial Court) to permit, in 
appropriate cases, citation to issue to 
executor or administrator to come in and 
defend action after one year from the 
date of his appointment. 

Ch. 420: Provides that upon death, 
resignation or removal of guardian or 
conservator, a successor may be appoint- 
ed by the same court. 

NEW JERSEY 

Ch. 115: Increases from $1,00 to 
$2,500 the amount of personal property 
of an incompetent veteran which may be 
received under the Uniform Veterans 
Guardianship Act without the appoint- 
ment of a general guardian. 

Ch. 130: Permits banks to exchange 
United States Treasury bonds included 
in funds created to secure obligations in 
a fiduciary capacity for other U. S. bonds 
in like principal amount without order of 
the Superior Court. 


RHODE ISLAND 


Ch. 241: Provides for settling disputes 
as to domicile in inheritance tax cases 
by agreement among tax officials and es- 
tate representatives or, failing agree- 
ment, by submission to binding arbitra- 
tion. 


TRUSTS AND ESTATES | 
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INCOME TAX 


Exemption for servicemen at death 
not applicable to trust income. Decedent 
was beneficiary of trust under which he 
was to receive income of $12,000 per 
year until attaining age 25, entire in- 
come until 45, whereupon trust was to 
terminate. Until decedent reached 25, 
all income over $12,000 was to be ac- 
cumulated and added to principal. De- 
cedent entered Navy in 1942 and was 
killed in active service in Pacific in 
June, 1942, shortly before his twenty- 
fifth birthday. 

For year 1943, trust paid income tax 
of $13,920 and $34,837 for 1944 on un- 
distributed surplus income. Upon dece- 
dent’s death, Trustee sought to recover 
these taxes, on ground that trust was 
entitled to benefit of Section 421 of 
Internal Revenue Code, providing for 
Abatement of Tax for Members of 
Armed Forces. 


HELD: Refund denied. Section 421 
does not apply to income taxes of a 
trust of which a serviceman was benefi- 
ciary. It is limited both by its language 
and its intent to individual income taxes 
and does not apply to fiduciary income 
taxes. Lloyd v. Delaney, C.A.-1, May 19, 
1950. 


Income taxable to trust where trustee 
had absolute control. Two trusts were 
created in 1939. Under terms of instru- 
ments, trustee enjoyed complete and 
uncontrolled discretion in management 
and investment cf trust property. He 
could accumulate income or distribute 
it to one or more of four named benefi- 
ciaries. Trustee filed income tax returns 
from 1939 on. For year 1944, after it 
had been determined for estate tax pur- 
poses that trust had never come into 
being, trustee filed claim for refund for 
taxes paid by trust on 1944 income. 


HELD: Refund denied. Court held 
that trust was in fact created and was 
taxable as separate entity. Court could 
find nothing in provisions of trust in- 
struments for management or ownership 
of trust property, duties of trustee, or 
otherwise, which would exclude trust 
from liability under Section 161 of Code. 
Gilmer v. United States, D.C., S. D. Tex. 
May 19, 1950. 


Juty 1950 


FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


Partnership valid where interest in 
business conveyed to wife as gift. Prior 
to marriage in 1929, taxpayer acquired 
“a drug store in failing financial con- 
dition.”” Wife worked in store, both be- 
fore and after marriage, and through 
her efforts helped to pull it out of red. 
By 1934, when taxpayer was operating 
five stores capitalized at $42,000, he 
made gift to wife of one-half interest in 
company for purpose of establishing a 
partnership. Gift tax return showed 
valuation of $21,000. Commissioner did 
not recognize partnership until 1936. 
Commssioner recognized partnership for 
years 1936 to 1940. In 1941, earnings of 
business were $34,000. Husband and 
wife each reported half of this amount 
in income tax return. Commissioner de- 
termined that entire income was taxable 
to husband. 

HELD: Commissioner overruled. Val- 
id partnership existed for tax purposes. 
Court followed Culbertson case, where 
Court said test of whether a family part- 
nership is real is “whether, considering 
all the facts, the agreement, the con- 
duct of the parties in execution of its 
provisions, their statements, the testi- 
mony of disinterested persons, the re- 
lationship of the parties, their respec- 
tive abilities and capital contributions, 
the actual control of income and the 
purposes for which it is used, and any 
other facts throwing light on their true 
intent—the parties in good faith and 
acting with a business purpose intended 
to join together in the present conduct 
of the enterprise.” This test was fully 
met in instant case. Miller v. Comm. 
C.A.-6, June 2, 1950. 


Deduction for amortization of premi- 
ums on A.T.&T. convertibles. In 1944, 
taxpayer purchased A.T.&T. $100 par 
value bonds, at a premium with total 
cost averaging about $121. Each bond 
was convertible into a share of common 
stock, at option of bondholder, upon 
surrender of it and payment of $40. 
Market price of stock at time of pur- 
chase of bonds was over 163. Bonds were 
callable prior to maturity date, accord- 
ing to a schedule appearing in bond. 
Had corporation given appropriate no- 
tice at dates of taxpayer’s purchases, 
bonds would have been redeemed at 
$104. 


In income tax return for 1944, tax- 
payer took deduction in excess of $8,600 
for amortizable bond premiums. Deduc- 
tion was computed on each bond, as 
difference between purchase price of 
$121 and call price of $104. Commission- 
er disallowed deduction on theory that 
Section 125 of Code, establishing deduc- 
tion for “amortizable bond premium,” 
was not intended to cover situation in 
which purchaser was entitled to re- 
ceive interest on bonds and, in addition 
thereto, conversion privilege. 


HELD: Deduction allowed. In 1942 
Act, Congress provided that bond pre- 
miums could be amortized over life of 
bond and a deduction taken each year 
for amortizable bond premium. In defi- 
nition of a “bond,” Congress made no 
distinction between premiums paid for 
conversion privilege and premiums paid 
for securing a higher rate of interest. 
“Bond premium” as used in Section 125 
“means any extra payment, regardless 
of the reason therefor, in accordance 
with the firmly established principle of 
tax law that the ordinary meaning of 
terms is persuasive of their statutory 
meaning.” Comm. v. Korell, U. S. Sup. 
Ct. June 5, 1950. 


In companion case, decided same day, 
taxpayer’s husband was allowed bond 
premium deduction of $81,879, which 
resulted in a tax saving of $58,442. Wife 
was allowed similar deduction of $85,- 
607, resulting in tax saving of $61,841. 
Joe Shoong and Rose Shoong v. Comm. 
U. S. Sup. Ct. June 5, 1950. 


ESTATE TAX 


Insurance proceeds includible in estate 
where premiums paid indirectly by de- 
cedent. In 1938 decedent irrevocably as- 
signed four life insurance policies on 
his life, to his wife, in aggregate amount 
of $105,000. Then in 1942, decedent 
transferred to wife his one-half commu- 
nity interest in certain oil and gas leases. 
Prior to January 10, 1941, decedent paid 
premiums on four policies assigned, in 
total amount of $17,169 and, subsequent 
to January 10, 1941, he paid premiums 
on policies in amount of $4,301. Balance 
of premiums paid after January 10, 
1941 were paid by wife out of income 
from community property transferred 
to her. Upon death of insured, executors 
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included that portion of insurance pro- 
ceeds allocable to premiums paid after 
January 10, 1941, by him only. Commis- 
sioner included proceeds attributable to 
premiums paid by wife also, on ground 
that they were paid by decedent indi- 
rectly. 

HELD: Premiums paid by wife were 
indirectly paid by husband and proceeds 
attributable thereto includible in dece- 
dent’s estate. The transfer by dece- 
dent of property to enable wife to pay 
premiums, use of property transferred 
for payment of premiums, and the right 
retained by decedent to draw checks 
on the account, all indicated to Court 
adoption of a circuitous method for 
payment of premiums, ostensibly out of 
separate funds of his wife, but indi- 
rectly from property transferred to her 
by decedent. Estate of E. A. Showers v. 
Comm., 14 T.C. No. 111, May 23, 1950. 


Stock exchange death benefits includ- 
ible in estate as insurance. Decedent was 
member of New York Stock Exchange. 
Members are required by Constitution 
to pay $15 to trustees of a fund upon 
being admitted to membership and to 
make a gift of a similar amount upon 
death of any member of Exchange. Upon 
proof of death of any member, Exchange 
is pledged to pay, out of moneys so col- 
lected, sum of $20,000 to certain bene- 
ficiaries designated in Constitution. De- 
cedent’s widow was paid $20,000 by 
trustees of fund at decedent’s death. 
Commissioner of Internal Revenue in- 
cluded $20,000 in decedent’s estate as 
proceeds of life insurance. 

HELD: Sum paid to decedent’s widow 
includible in estate as insurance. Tax 
Court had concluded that Exchange plan 
did not shift risk of premature death, 
and hence plan was not insurance. 
Court of Appeals held that it did con- 
stitute insurance, since element of shift- 
ing risk of individual’s premature death 
to group was present. Moreover, because 
value of a seat on Stock Exchange was 
determined in part by insurance bene- 
fits attached to possession of seat, de- 
cedent was held to have retained such 
incidents of ownership in such jnsur- 
ance as to give rise to imposition of 
estate tax. Comm. v. Treganowan, C.A.-1, 
June 6, 1950. 


Valuation of remainder and income 
rights in trust based on merged interests. 
Decedent, beneficiary of trust, was en- 
titled to 20% of income, while remain- 
ing 80% was payable to his mother. 
Upon mother’s death, entire trust prop- 
erty was to devolve to decedent. Court 
of competent jurisdiction ruled, after 
decedent’s death, that during remainder 
of mother’s lifetime, 20% of income of 
trust should be paid to decedent’s estate. 

Upon decedent’s death, Commissioner 
valued decedent’s interest by taking 
one-twentieth of agreed value of entire 
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property at time of decedent’s death and 
adding thereto, value of a remainder 
interest in 80% of property after death 
of decedent’s mother. 

HELD: Commissioner’s position cor- 
rect. Upon decedent’s death, a merger of 
the life interest and remainder in 20% 
occurred. This was substantiated by evi- 
dence submitted. Estate of Philip S. 
Reichers v. Comm. Tax Court Memo 
Opinion, May 24, 1950. 


Power of trustee to accelerate remain- 
der interest renders trust includible in 
grantor’s estate. Decedent was grantor 
of trust under which he had power to 
remove trustee and appoint himself suc- 
cessor trustee. In latter capacity, he 
could terminate trust, thereby changing 
future beneficial interests of his chil- 
dren to present interests of ownership 
and enjoyment, and also cut off contin- 
gent beneficial interests of others. At 
time of decedent’s death, he did not have 
power to compel trustee to resign 
promptly upon his demand, but had to 
give at least thirty days notice. In spite 
of this, Commissioner determined trust 
property was includible in decedent’s 
estate. 

HELD: Commissioner sustained. By 
virtue of power to terminate trust, de- 
cedent, in his discretion, could determine 
whether beneficiaries should merely have 
contingent right of future ownership, or 
immediate ownership and enjoyment, 
free of trust or like limitation. His 
power affected not only time of posses- 
sion and enjoyment, but also person or 
persons who might come into ownership 
and enjoyment of property. Reservation 
of power to shift or vary interests of 
beneficiaries in such manner constituted 
substantial attribute of ownership and 
control. Donor had not divested himself 
of degree of control required by statute 
in order to avoid liability for the estate 
tax. Est. of Paul Loughridge v. Comm., 
C.A.-9, May 11, 1950. 


Liability of transferee of insurance 
policies for estate taxes. Gross estate of 


decedent included life insurance pro- 
ceeds approximating $98,700, payable 
to beneficiaries other than his estate. 
At date of his death, decedent possessed 
right to cuange beneficiary and right to 
borrow against policies. Proceeds were 
included in his estate. Estate tax 
amounted to $4,573 but estate was in- 
solvent and only source of collection was 
insurance proceeds. These had already 
been paid by insurance companies to 
beneficiaries. Commissioner sent statu- 
tory notice to beneficiaries under policies 
of their liability as transferees. Bene- 
ficiaries contested Commissioner’s action. 

HELD: Beneficiaries liable, as trans- 
ferees, for tax. At Tax Court hearing, 
beneficiaries objected continuously to 
admissibility of testimony and documen- 


tary evidence offered by Commissioner 
and alleged that there was insufficient 
admissible evidence to carry burden 
placed on Commissioner under the Stat. 
ute. Court held that evidence clearly 
showed that proceeds of insurance were 
actually paid to beneficiaries, and also 
were properly includible in decedent’s 
estate. Since statute makes beneficiaries 
personally liable for estate tax to extent 
of value of proceeds, Commissioner’s de- 
termination was correct. Mathews v, 
Comm., Burklin v. Comm., Tax Court 
Memo Opinion, May 8, 1950. 


Deduction disallowed for decedent’s 
note to cover son’s debt where son able 
to pay. In 1927 decedent’s son obtained 
loan from bank on short term notes, in 
amount of $325,550. Notes were endorsed 
by mother. Renewals were given, but 
eventually mother became maker and son 
endorser. Upon decedent’s death, deduc- 
tion was taken for full amount of notes 
as claims against her estate. Commis- 
sioner disallowed deduction. 


HELD: No deduction allowed. In this 
case, son was financially able to reim- 
burse estate for amount of obligation, 
which executors paid. Executors’ con- 
tention that decedent had taken over 
obligation with view to making gift of 
amount thereof to son, and, therefore, 
making amount deductible for estate tax 
purposes, is not sustainable. Decedent’s 
statement te her attorney during her 
lifetime to effect that obligation was 
her debt and son was under no obliga- 
tion whatsoever to pay the notes was not 
controlling. Even upon giving fullest 
credit to lawyer’s words, Court still 
couldn’t discover a definite and unequivo- 
cal intent to make a gift or to release 
son from his liability. Court observed 
also, that continued signing of renewal 
notes by son was inconsistent with argu- 
ment that intent existed to make a gift 
to him and release him from liability. 
Towner v. Comm., C.A.-2, June 5, 1950. 


Interest disallowed on cash indemnity 
bond. Prior to filing estate tax return, 
decedent’s Administrator sought release 
of liens against real property in estate 
in order to consummate sale. Commis- 
sioner agreed to release, upon deposit 
of net proceeds from sale, with Collector. 
Administrator remitted such proceeds, 
amounting to $15,417, to Collector. How- 
ever, when filing estate tax return, Ad- 
ministrator failed to claim credit for 
amount paid to release lien. Upon dis- 
covering error, claim for refund, plus 
interest, was filed. Suit was brought, 
but in meantime, $15,417 was refunded 
without interest. Only question raised 
concerns liability for interest. 

HELD: Payment not an overpayment 
of tax with respect to which estate would 
be entitled to interest. Payment served 
only as a cash indemnity bond to secure 


[Rusts AND ESTATES 





rele: 
nied. 
Ts 
“ove 
reve’ 
“ove 
er 1 
been 
on f 
payr 
two 
mad 
mini 
sione 
nity 
Mite 
Apri 


Pr 
Mar« 
Tech 
creat 
incor 
per | 
tribu 
of $ 
if de 
their 
to he 
ing ¢ 
of ti 
estat 
Chan 
recor 
chan; 
Spies 


HI 
trust 
estat: 
as 2 
amen 
Chan 
4, 19: 
asset 


M 


JuLy 


nt’s 
able 
ned 
, in 
‘sed 
but 
son 
luc- 
otes 
nis- 


this 
‘im- 
ion, 
-on- 
ver 
; of 
ore, 
tax 
nt’s 
her 
was 
iga- 
not 
lest 
still 
ivo- 
ase 
ved 
wal 
‘gus 
gift 
lity. 
950. 


nity 
urn, 
ase 
tate 
nis- 
osit 
tor. 
eds, 
ow- 
Ad- 

for 
dis- 
plus 
ght, 
ided 
ised 


1ent 
ould 
~ved 
ure 


TES 


release of liens. Claim for interest de- 
nied. 

Taxpayer is entitled to interest upon 
“overpayment in respect of any internal 
revenue tax.” However, to constitute an 
“overpayment” remittance from taxpay- 
er must be made against tax which has 
been either assessed or shown as payable 
on face of return. Here, claimed over- 
payment was made to release liens on 
two parcels of real estate and, since 
made prior to filing of return by Ad- 
ministrator or assessment by Commis- 
sioner, could only serve as cash indem- 
nity bond and not as a payment of tax. 
Mitchell v. Collector, D.C., S.D. Cal., 
April 26, 1950. 


Property transferred in trust prior to 
March 4, 1931 not includible because of 
Technical Changes Act. In 1931, decedent 
created a trust, reserving to himself all 
income therefrom in excess of $7,500 
per year. The first $7,500 was to be dis- 
tributed to her three children on basis 
of $2,560 each. Under terms of trust, 
if decedent survived her children and 
their descendants, corpus would revert 
to her or her estate. Tax Court, follow- 
ing Church and Spiegel cases, held value 
of trust corpus was includible in her 
estate. After passage of Technical 
Changes Act decision was vacated and 
reconsidered, in view of retroactive 
changes made in rules of Church and 
Spiegel cases by that Act. 


HELD: On second hearing, no part of 
trust corpus is includible in decedent’s 
estate under Joint Resolution of March 
8, 1931 or under Section 811(c) as 
amended bv Section 7 of Technical 
Changes Act. The decedent, on October 
4, 1930, became entitled to one-fourth of 
assets of three trusts created by her 
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grandfather. On January 19, 1931, al- 
though she did not actually have physical 
possession of her share of trusts, she 
executed trust instrument which trans- 
ferred to her trustees all of her distribu- 
tive share of three trusts. She reserved 
no power to revoke, qualify or condition 
gift in trust. Assets transferred in trust 
by decedent were not actually received 
by her trustees until after March 31, 
1931. Court concluded that decedent 
effectively divested herself of all interest 
in trust prior to Joint Resolution of 
March 4, 1931. Est. of Anna Scott Far- 
num v. Comm., 14 T.C. No. 108, May 
19, 1950. 


RULING 


Death benefit subject to income taxes. 
In addition to pension benefits for re- 
tired employees, plan provided for a 
lump sum payment to designated bene- 
ficiary of deceased participant. Death 
benefit was payable from trust and no 
contract was purchased from any in- 
surance company. 


Commissioner ruled that since death 
benefits in question were not provided 
by means of an insurance policy, Regu- 
lations which provide for inclusion in 
employee’s income of so much of em- 
ployer’s contribution as is attributable 
to life insurance protection has no appli- 
cation. Nor does Section 22(b)(1) of 
Code—providing for exclusion of life 
insurance receipts—have any applica- 
tion. In this case, where insurance cov- 
erage is not involved, entire death 
benefit is taxable to beneficiary under 
Sec. 165(b). P.S. No. 683— June 6, 1950. 

Release deadline extended. Time for 
tax-free release of powers of appoint- 
ment has been extended to July 1, 1951. 
H.J.R. 480. 
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Roosevelts Renounce Tax 
Benefit Claim 


The family of the late President Frank- 
lin D. Roosevelt have renounced any 
claim of tax benefits which might ensue 
if it were established that he died as a 
soldier. James Roosevelt, one of the trus- 
tees of the estate, joined with his mother, 
three brothers and sister, in dissenting 
from the action taken by the other trus- 
tees who on an intermediate accounting 
have been seeking a determination as 
to whether they would be held responsi- 
ble for failure to press for application 
of income and estate tax refunds on the 
basis that the late President, as Com- 
mander in Chief, died as a member of the 
armed forces. 
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RECENT FIDUCIARY DECISIONS 


ACCOUNTING — Court — Benefici- 
aries Estopped from Surcharging 
Trustee 


Pennsylvania—Supreme Court 
Mershon Estate, 364 Pa. 549. 


Petitioners, remaindermen, seek to 
have an adjudication opened and review- 
ed for the purpose of surcharging a cor- 
porate trustee for transactions which had 
taken place between 1924 and 1933 while 
the preceding life tenant was living. Af- 
ter the death of the life tenant, the trus- 
tee’s account had been confirmed in 1946, 
without objection by the petitioners, who 
were of full age and who received notice 
of the filing of the account. The lower 
court refused to open the adjudication 
saying: 


“The audit of a fiduciary’s account is a 
formal legal proceeding, established under our 
system of jurisprudence as the time and place 
at which all beneficiaries and other interested 
parties must appear to voice any objection they 
may have to the fiduciary’s management of the 
estate. Failure to appear and object at the 
audit operates as a conclusive bar to the rais- 
ing at a later date all objections which could 
have been made at the audit. The adjudication 
of the Court places the imprimatur of the law 
upon the accountant’s stewardship for the pe- 
riod covered by the accounting. It is the af- 
firmative duty of all competent beneficiaries to 
make diligent inquiry concerning the fiduciary’s 
conduct and management of the estate. All 
beneficiaries are chargeable not only with such 
information as was known to them at the time 
of the audit, but also with what they could 
have discovered by exercising reasonable dili- 
gence.” 


The petitioners appealed. 


HELD: Affirmed on the opinion of the 
Court below. 


ACCOUNTING — Court — Matters 
Concluded by Account 


California—District Court of Appeal 
Estate of Griffith, 97 A.C.A. 716 (May 22, 


1950). 

The trustee under the will of Griffith 
in its Nineteenth Account, filed in 1949, 
claimed $30,000 extraordinary fees in 


connection with erection and equipping 
of Griffith Park Observatory during a 
seven-year period beginning some 21 
years before the account was filed. In its 
Eighth Account filed in 1935, the trustee 
had requested that the matter of its ex- 
traordinary compensation for services in 
connection with the Observatory be re- 
served for later determination. This ac- 
count was approved and an order making 
no specific reference to this matter enter- 
ed. The account claimed and Court allowed 
fees for ordinary services during period 
covered by the account. The City of Los 
Angeles appealed from an order approv- 
ing the Nineteenth Account and allowing 
$30,000 for extraordinary fees for the 
services in connection with the Observa- 
tory. 


HELD: Affirmed. The trustee had not 
waived its right to apply for such fees, 
was not barred by laches and the matter 
of extraordinary fees was not res ad- 
judicata. HELD, further, that the allow- 
ance of a reasonable fee to attorneys for 
the trustee, incurred in establishing its 
right to extraordinary fees, was proper. 


CHARITABLE ‘TRUSTS Trust to 
Award Prizes to Students in Cath- 
olic College is Public Charitable 
Trusts — Cy Pres 


Massachusetts—Supreme Judicial Court 


Worcester County Trust Co. v. Grand Knight of 
Knights of Columbus, 1950 A.S. 665; May 5, 
1950. 


In 1929 Rev. John F. Leonard created 
two trusts, one for $18,000 and the other 
for $2,000. The larger trust provided for 
a committee to hold public contests at 
which students in Catholic colleges would 
deliver compositions of their own, with 
prizes to be awarded out of the income. 
Four-nineteenths of the income was to 
be divided among six Catholic institu- 
tions. The income of the small trust was 
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to be devoted to contests on Christian 
Doctrine among parochial high and gram. 
mar schools. The trusts failed because 
the mechanics were too complicated and 
no contests were ever held. In 1948 the 
trustee filed a petition for instructions, 

HELD: The trusts were public char. 
itable trusts, the purpose being to en- 
courage the literary and elecutionary ef. 
fors of students in certain Catholic eol- 
leges and schools. The trusts should not 
be allowed to fail, but the fund should 
be applied cy pres. The case should be 
remanded to the probate court to frame 
a simple plan for the carrying out of 
the testator’s purposes. 


CLaims — Local Creditor Entitled 
Only to Pro Rata Recovery Where 
Total Estate Insufficient 


Colorado—Supreme Court 


Hilliard v. Colclazier, No. 16234, decided June 
5, 1950. 


The decedent died a resident of New 
Mexico, leaving property in Colorado and 
New Mexico. A Colorado creditor filed a 
claim in the Colorado estate, which was 
more than sufficient to pay this one claim, 
but the total estate was not sufficient to 
pay all claims. 

HELD: The Colorado creditor could 
only participate in the Colorado estate to 
the extent sufficient to give him the same 
percentage of payment as all creditors 
would receive. He could not collect his 
entire claim from the Colorado estate, but 
his claim would be prorated to the extent 
that all creditors would participate in 
all assets, regardless of the state in which 
located, on exactly the same basis. 


COMPENSATION Attorney’s Fee 
Not Allowed upon Non-Suit in Will 
Contest 


Washington—Supreme Court 
Estate of Archer, 136 Wash. Dec. 467. 


Appellants filed a petition contesting 
the will. Upon the day set for trial and 
before any testimony was taken, the ap- 
pellants made a motion for a voluntary 
non-suit, which was granted. The court 
allowed the executrix attorney’s fees in 
the amount of $3,500 for preparing for 
the hearing on the will contest. 

HELD: Reversed. The will contest 
statute provides that, if the will is sus- 
tained, the court may assess costs against 
the contestant, which may in the discre- 
tion of the court include a reasonable 
attorney’s fee. The rules of practice per- 
mit a plaintiff to take a voluntary non- 
suit at any time before the plaintiff rests 
at the conclusion of his opening case | 
unless the defendant has interposed ay 
set-off as a defense or seeks affirmative 
relief. However, the will contest statute | 
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clearly indicates that atorney’s fees may 
be allowed only after a trial and de- 
termination by the court against the con- 
testant. The case not having been tried, 
the executrix was not entitled to judg- 
ment for attorney’s fees. 


DISTRIBUTION Disposition of 
Jointly Owned Realty Where One 
Tenant Murders Other 


Colorado—Supreme Court 
Smith v. Greenburg, No. 16259. 

The decision reported in March 1950 
Trusts & ESTATES, 216, has been amend- 
ed by the court by adding the following 
rule of law. 

Charles Milford killed his wife, Ethyl, 
and his adopted daughter, Lois, and then 
committed suicide. The jury found that 
Ethyl died first, Lois died second and 
Charles died third. In addition to the 
properties referred to in the previous ab- 
stract, Charles and his wife had en- 
tered into a contract to purchase real 
estate in joint tenancy with the right of 
survivorship. 

HELD: The property held in joint ten- 
ancy with the right of survivorship 
passes to Charles as the surviving joint 
tenant. The statute which precludes a 
murderer from inheriting from his vic- 
tim is not applicable to this situation. 


DISTRIBUTION — Heir’s Debt Set Off 
Against Distributive Share 


Oregon—Supreme Court 
Estate of Henry J. Miller, May 23, 1950. 
Security Investment Co. filed objec- 
tions to the final accounting of the ad- 
ministratrix, claiming it had a _ valid 
judgment against Albertina Gribble, one 
of the heirs of the deceased, and had 
attempted to levy upon the interest of 
the judgment debtor in said estate. After 
hearing, the trial court entered a decree 
sustaining the objections and disallowed 
the final account. The administratrix 
claimed a right to set off an indebtedness 
of Albertina Gribble to the estate against 
her distributive share of said estate. 
HELD: Reversed. The accounting of 
the administratrix is approved. 
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DISTRIBUTION — Legacy to Residu- 
ary Beneficiary Lapses and Passes 
as Intestate Property 


Colorado—Supreme Court 


Feeney v. Mahoney, No. 16420, decided May 


8, 1950. 


Joseph P. Boyle bequeathed $6,000 and 
some life insurance to his sister “for her- 
self, her heirs, personal representatives 
and assigns, forever.” The decedent also 
bequeathed $4,000 each to two brothers, 
using the same language. Then he gave 
the residue to all three “share and share 
alike and in equal portions, for them- 
selves, their heirs, personal represen- 
tatives and assigns, forever.” The sister 
predeceased the testator. 

HELD: The $6,000 legacy to the sister 
lapsed and became a part of the residue. 
However, the residue of the estate so 
augmented by this legacy will go one- 
third each to the brothers and the other 
third which was given to the sister lapses 
and becomes intestate property passing 
to the heirs-at-law of the decedent. 


EXPENSES — Cost of Ancillary Ad- 
ministration Charged to Specific 
Devise of Real Estate in Other 
State —- No Duty on Domiciliary 
Executor to Clear Title 


Rhode Island—Supreme Court 


Lucy C. Ayers Home for Nurses v. Fales, 73 A. 
(2d) 104. 


A Rhode Island testatrix specifically de- 
vised California real estate in equal 
shares to two nieces and the residue of 
her estate, consisting of securities, in 
Rhode Island to a charity. Her will di- 
rected that California inheritance taxes 
be paid from the residue. 

The Rhode Island executor caused an- 
cillary administration to be taken out in 
California to clear the title to the Cali- 
fornia real estate, paid from the residue 
the California inheritance tax and filed 
a construction proceeding to determine 
whether the expenses of the California 
administration, amounting to a little over 
$2,000, should be paid out of the res- 
iduary estate or charged against de- 
visees of the California real estate. 
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HELD: Rhode Island statute providing 
for payment by the executor of the “ex- 
penses of administration” does not cover 
expenses of ancillary administration 
where the domiciliary estate stands in 
no need of and derives no benefit from 
such administration. Exoneration from 
taxes does not prove intention to exon- 
erate from administration expenses. Even 
if necessary for determination of the 
amount of the California inheritance tax, 
such expenses are not domiciliary ‘“ex- 
penses of administration.” 

It was no part of the duty of the 
Rhode Island executor to have the in- 
heritance taxes determined on, or to 
clear the title to, the California real 
estate by taking out administration. His 
only duty was to pay the California tax 
when advised by the devisees of the 
amount thereof. Under Rhode Island law 
the expenses of the ancillary administra- 
tion should be paid out of the proceeds 
of that administration and may not be 
allowed in the account of the domiciliary 
executor if paid from the residuary 
estate. 


JOINT AND MUTUAL WILLS — Joint 
Wills Valid if Enjoyment of Prop- 
erty is Not Postponed to Death of 
Survivor 


Arkansas—Supreme Court 
George v. Smith, 227 S.W. (2d) 952. 


On January 1, 1941, Peter M. Smith 
signed a holographic will and his brother, 
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James, also signed the will. The docu- 
ment expressed the mutual or reciprocal 
purposes of these two brothers, who were 
bachelors living together. They were joint 
owners of real and personal property 
shown in the inventory to be worth slight- 
ly more than $10,000. Three weeks after 
the brothers signed the document they 
appeared before a Notary Public who 
certified that its execution had been 
acknowledged. Peter died in May, 1948, 
followed by James in August, 1948. 
After providing that each should take 
in succession to the other, the concluding 
paragraph of the will reads, “If both of 
the makers *** should pass away, all of 
our *** property shall go to our brother, 
William I. Smith.” William died in Feb- 
ruary, 1949, and another brother, Henry 
P., and a sister, Mary George, are now 
living. This suit was instituted in the 
Probate Court by Henry and others for 
the probate of the document alleged to 
be the will of Peter. The Probate Court 
held that Peter’s property passed under 
the document as his holographic will. 


HELD: Affirmed. While joint wills are 
not authorized by statute in Arkansas, 
under the cases and comments by text 
writers, they may be upheld if enjoy- 
ment of the property is not postponed 
“to the death of the survivor.” Here, 
when the instrument was drawn Peter 
intended, irrespective of other consider- 
ations, that James should receive the 
property, and the court said that they 
were not willing to defeat that plan 
through the imposition of a technical con- 
struction that did not occur to either of 
the participants. 


PowErRs — Appointment — Appoin- 
tee May Renounce, but Renuncia- 
tion Must Be Unequivocal 


Massachusetts—Supreme Judicial Court 
Garfield v. White, 1950 A.S. 687; May 5, 1950. 


Under a trust created by W. S. D. in 
1898, his son P. D. shared the income 
of a trust with his three brothers and 
sisters. He had a general testamentary 
power of appointment. In default of ap- 
pointment his share would go to those 
who would be his heirs at the death of 
the survivor of the four children. P. D. 
died in 1934, leaving a wife, Edith, a 
son, William, and four grandchildren. 
Edith died in 1942 and son William in 
1943. The survivor of the life tenants 
died in 1946. 

The questions arose on a petition for 
instructions by the trustees under W. S. 
D.’s will and an appeal by the grand- 
children from a decree awarding P. D.’s 
share to the personal representatives of 
son William. P. D.’s will appointed one- 
fourth to William outright and the other 
three-fourths to Edith for life and then 
to William. The difficulty in the case 
arose from the fact that in 1935 William 
executed a document by which he “elect- 
ed” not to take under the appointment by 
P. D., but to take the one-fourth outright 
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and the three-fourths on the death of his 
mother directly under the original trust 
indenture. Then he executed another 
document on the same date hedging a lit- 
tle on the first and stating in substance 
that if the first document had the effect 
of a complete renunciation by him of all 
gifts he would then take under his 
father’s exercise of the power of appoint- 
ment. The grandchildren claimed that as 
William had renounced his rights under 
P. D.’s appointment, the trust property 
went to them as heirs of P. D. determined 
as of the death of the surviving life ten- 
ant. 

HELD: While a donee, legatee, devisee 
or appointee can renounce or disclaim the 
gift, the renunciation of disclaimer must 
be clear and unequivocal. The first docu- 
ment, standing alone, would be sufficient, 
but the second qaulified it to the point of 
full retraction if the effect of the first 
should prove a complete renunciation. 
Hence it could not be said that there was 
a complete renunciation and William took 
under his father’s will and the exercise of 
the power. 


PoOwERS — Limitations — Trustee 
Who is an Income Beneficiary Not 
Disqualified Because of Discretion- 
ary Power to Apply Income 


New York—Supreme Court, Suffolk County 
Matter of Colgate, 96 N.Y.S. (2d) 556. 


The settlor created a trust in 1918 for 
the support and maintenance of her chil- 
dren and grandchildren and named her 
husband as trustee. She gave the trustee 
unrestricted power to determine the 
amount of income payable to the bene- 
ficiaries or to withhold income from any 
of them. In 1924 the trust was amended 
and a trust company and the settlor’s 
son were named as successor trustees 
with the same powers as the original 
trustee. The successor trustees were not 
to be liable to the beneficiaries “except 
for bad faith or wiful default or gross 
negligence.” If the son failed to act as 
trustee, the trust company was to desig- 
nate a lineal descendant of the settlor to 
act as co-trustee. 


The settlor’s husband died and the 
trust company failed to qualify leaving 
the son as sole trustee. The son was also 
one of the income beneficiaries. It was 
contended that the son was disqualified 
from acting as trustee because the power 
to allocate income was a “beneficial” 
power as defined in Section 136, Real 
Property Law which provides: “A gen- 
eral or special power is beneficial, where 
no person, other than the grantee, has, 
by the term of its creation, any interest 
in its execution. A beneficial power, gen- 
eral or special, other than one of those 
specified and defined in this article is 
void.” 

HELD: Section 136 R.P.L. does not 
apply because the son was not the sole 
beneficiary. The son is, therefore, not 


disqualified from acting as trustee in go 
far as the other beneficiaries are eon. 
cerned, although his conduct will be close. 
ly scrutinized. As to himself, the court 
will appoint a corporate co-trustee, find- 
ing this to be in accord with the settlor’s 
intention. 


REVOCATION — Allowed under Stat- 
ute Where Trust was Amendable 
but not Revocable 


New York—Appellate Division, First Dept. 


St. George v. Trust Co., N.Y.L.J., 
June 20, 1950. 


Empire 


The settlor created a trust in 1938 to 
pay the income to his wife for life and 
upon her death to the settlor for his life 
and upon his death to pay the principal 
as the settlor might appoint by will. In 
default of appointment, the principal was 
to be paid to the settlor’s daughter, or 
if she be dead, to her issue per stirpes. 
The settlor reserved the right to amend 
the trust but not so as to effect its revo- 
cation. In 1947, the settlor amended the 
trust so as to provide that if he failed 
to exercise his power of appointment, the 
principal was to be paid to his daughter, 
if living, otherwise to the settlor’s estate. 

In January 1949, the settlor served 
upon the trustee a notice of revocation of 
the trust accompanied by the consents of 
his wife and daughter pursuant to Sec- 
tion 23 of the Personal Property Law 
which provides that upon the written con- 
sent of all persons beneficially interested 
in a trust, the settlor may revoke it in 
whole or in part. The trustee refused to 
recognize the revocation. The settlor sub- 
sequently withdrew the notice of revoca- 
tion. He then further amended the trust 
by providing that the principal thereof 
was to be paid to him upon his wife’s 
death, or if he were not then living, to 
his estate, stating that it was his inten- 
tion to create a reversion. 

He then served another notice of revo- 
cation upon the trustee together with the 
consents of his wife and daughter which 
the trustee refused to recognize until its 
effect was determined by a court. The 
trustee contended that if the 1949 amend- 
ment created a reversion, it might in 
effect be a revocation prohibited by the 
language of the trust agreement. 

HELD: The trust was effectively re- 
voked. The settlor did not attempt to 
revoke the trust pursuant to a power con- 
tained in the trust instrument. He merely 
put the trust in such form that it could 
be revoked under the statute. 


SPOUSE’s RIGHTS — Collateral Attack 
on Foreign Decree of Divorce Per- 
mitted in Election Proceeding 


New York—Court of Appeals 
Matter of Johnson, 301 N.Y. 13. 


Decedent’s first wife died. He was di- | 


vorced from his second wife by a Florida 
decree in 1942, and then remarried. By 
his will he left his entire estate to a 
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daughter of his first marriage. His third 
wife filed a notice of election to take her 
intestate share against the will pursuant 
to Section 18, Decedent Estate Law. The 
daughter opposed this on the ground that 
the Florida court had no jurisdiction to 
grant a divorce decree, and that the mar- 
riage to the third wife was, therefore, 
invalid. In the Florida divorce proceed- 
ings, the decedent had appeared and de- 
nied the wrongful acts which were al- 
leged against him, but did not contest the 
allegation of the second wife that she had 
resided in Florida for more than two 
years preceding the filing of the com- 
plaint. In the Surrogate’s Court of Nas- 
sau County, the daughter submitted proof 
undisputed, that the second wife had not 
resided in Florida for the period re- 
quired by Florida law to confer jurisdic- 
tion upon the Florida court. The Surro- 
gate ruled that the daughter could not 
now attack the decree collaterally. The 
Appellate Division affirmed. 

HELD: Reversed. The daughter is not 
estopped from collaterally attacking the 
Florida decree of divorce by showing that 
the Florida court lacked jurisdiction, 
despite the fact that the decedent and his 
second wife could not have done so. The 
Florida decree must be given full faith 
and credit only to the extent that it was 
res judicata in Florida. The decree could 
have been collaterally attacked in Florida 
because of the fraudulent allegations as 
to residence on which the jurisdiction of 
the Florida court depended. Hence, it can 
be attacked in New York on the same 
grounds. 


WILLs — Construction — Clear Pro- 
vision of Will not Varied by Vague 
or Ambiguous Provision of Codicil 


Delaware—Court of Chancery 
Security Trust Co. v. Adams, 72 A. (2d) 630. 


Will left remainder of a trust estate 
to the heirs of the testator’s children. A 
codicil made certain other changes, and, 
after stating, “All other provisions of 
my estate under my will to be kept,” 
provided “at the death of the survivor of 
my wife and children *** the total estate 
[is to be] divided to their heirs and issue 
of heirs ***,” 

HELD: The antecedent of “their” is 
ambiguous and vague; it is not suffi- 
ciently clear to alter a definite provision 
in the will. Therefore, the widow’s heirs 
take no part of the remainder. 


WILLs — Construction — Intestacy 
Favored 


Indiana—Appellate Court 


Brown v. Union Trust Co. of Greensburg, 89 
N.E. (2d) 650. 


Clause 5 of testatrix’s will read as fol- 
lows: “To my sister, Martha Douglas, 
the sum of $8,000 to have and to hold for 
and during her natural lifetime, and at 
her death, all the residue remaining from 
said sum to go to her children, Wayne 
Beggs and Louise Beggs, share and share 


JuLy 1950 


alike. It is my will, that my said sister 
have the use, benefit, income, and all 
profits arising from said bequest for her 
own use, and in case of sickness or 
necessity, she may use such portion of 
the principal as may be necessary for her 
proper care, maintenace and support... 
I make this bequest to my sister for the 
reason that said money so willed her 
comes from my mother and her mother’s 
own estate and I feel that when I am 
through with it I want her to have it be- 
cause of the source from whence it came.” 


Clause 7 of the same will read as fol- 
lows: “All the rest and residue of my 
estate, if any, I will and bequeath to my 
sister, Martha Douglas, on the same 
terms and conditions as named in Clause 
5 hereof” 


The will provided a specific bequest of 
one-third of the estate to the husband of 
the testatrix. The residue of the estate 
consisted of approximately $17,000, no 
part of which came from the testatrix’s 
mother. The husband contended that as 
to the residue the testatrix had died in- 
testate and he was thus entitled to the 
fund as sole heir, rather than the children 
of the sister, Martha Douglas, who had 
died subsequent to the testatrix but prior 
to distribution. 


HELD: The testatrix died intestate as 
regards the residue and the husband was 
entitled to the residue as sole heir at law. 
Clause 7 did not dispose of the residue 
to the children of the sister by express 
words or necessary implication. An heir 
may not be disinherited by conjecture, 
and where there is doubt as to the testa- 
tor’s intention, a construction will be 
favored which throws the residue to the 
heirs. 

NOTE: The case has been appealed to 
the Indiana Supreme Court. 


WILLS Construction Passive 
Trust — Power to Sell Closely 
Held Stock 


Missouri—Supreme Court, Div. 2 


Moran v. Sutter et al., 228 S.W. (2d) 682 


(May 13, 1950). 


Testator owned a controlling interest 
(59.64%) in a business corporation 
which he directed to be “distributed”: 


“To my wife, Leona E. Reardon, 50/100%, 
To my beloved daughter, Mary Catherine Rear- 
don, 40/100°7, which is to be held in trust for 
her by my executors, with power to sell or 
otherwise dispose of as they may see fit, but 
retain the proceeds or invest same for her sole 


benefit either before or after she becomes of 

age as they may deem advisable or necessary.” 

Plaintiff and testator’s widow were 
named as executors. At the time of 
testator’s death, his daughter was a 
minor and defendant was appointed cur- 
ator of her estate. Plaintiff brought suit 
to construe the quoted provisions of the 
will, defendant contending that the gift 
to the daughter was absolute and free 
of trust, or that, if a trust existed, it 
had become dry. 


While the suit was pending in the -cir- 
cuit court, the probate court ordered sale 
of 90% of testator’s interest in the cor- 
poration, refusing to order a sale of less 
because the value of the controlling in- 
terest would not be realized. The circuit 
court held that testator had created a 
trust whereby 40% of his stock in the 
corporation should be held by his widow 
and plaintiff in trust for his daughter 
with discretionary power in the trustees 
to terminate the trust after the daughter 
reached her majority. Defendant curator 
appealed. 


HELD: Affirmed. “For her sole ben- 
efit” did not import an absolute title in 
the daughter; the interposed trust pro- 
visions were a limitation. Nor did the 
term “distributed” pass an absolute fee 
where the intention was clear that the 
distribution be in trust. The trust created 
was not void for uncertainty. The trust 
was not void by reason of being un- 
limited in duration because a discretion 
in the trustees as to the time limit was 
provided. Testator could not have in- 
tended a trust only for the period of ad- 
ministration where his daughter was only 
7 years old when his will was drawn (by 
himself) and 14 years old at his death. 


Sale through the Probate Court of the 
daughter’s 40% interest did not render 
the trust dry because application for the 
sale was made by defendant in his capac- 
ity as executor, not as trustee, and the 
sale was ordered for purposes of the 
probate administration, not for any trust 
purpose. The trust attached to the pro- 
ceeds in lieu of the stock under the doc- 
trine of equitable conversion. 


While the Missouri statute, Section 394, 
R.S. Mo. 1939, provides that the curator 
of a minor shall have the care and man- 
agement of the estate of the minor sub- 
ject to the superintending control of the 
probate court, this does not mean that a 
trustee for the minor must pay over the 
trust income to the curator where the 
trustee is given discretion in the applica- 
tion of the income for the minor. 


WILLs — Probate — Executor Not 
Authorized to Employ Counsel to 
Defend Will Contest 


Pennsylvania—Supreme Court 
Faust Estate, 364 Pa. 525. 

The executor accounted for personal 
estate of $118,370.55, income thereon of 
$10,642.51, and income from real estate 
of $1,119.50. The lower court allowed the 
executor 5% on these amounts as com- 
missions, disallowed a claim for $3,492.86 
as additional compensation. The executor 
also claimed credit for $12,500 paid to 
counsel for the settlement of the estate 
and for representing the executor in the 
contest of the will. The lower court al- 
lowed $5,000 as counsel fee in the settle- 
ment of the estate, but disallowed the 
$7,500 which represented the fee for 
representing the executor in the will con- 
test. The executor appealed. 


499 








HELD: Affirmed. A fiduciary’s com- 
pensation depends upon the character of 
the labor and the responsibility involved. 
Supervision of the amount of compensa- 
tion is peculiarly within the discretion of 
the court below, and unless such discre- 
tion is clearly abused, the judgment will 
not be disturbed on appeal. 


In the administration of an estate, an 
executor has authority to employ counsel, 
whose fees are a just charge against the 
estate in an amount within the discretion 
of the lower court. But an executor has 
no authority, at the expense of the estate, 
to employe legal counsel in a will con- 
test. Such contest is between the testa- 
mentary beneficiaries and the heirs or 
next of kin. An executor is, therefore, not 
a party and is not required to defend the 
will, and if he does engage in the contest, 
he must look to those who authorized his 
participation for compensation. 


WILLs — Probate — Intention to Al- 
ter Provisions in Future Does Not 
Affect Validity of Will — Separate 
Instrument may be Integrated as 
Holographic Codicil only if Entire- 
ly in Testator’s Handwriting 


Tennessee—Court of Appeals, Western Section 
Richberg v. Robbins, 228 S.W. (2d) 1019. 


Shortly after the death of his wife 
in 1947, decedent executed a will under 
the provisions of which he bequeathed 
his entire estate to his dog. Testator, who 
was in poor health and did not expect to 
live very long, stated to one of the at- 
testing witnesses that he would later 
make a different will in order to provide 
for his niece. Two months later, at de- 
cedent’s request, a second instrument 
was drafted, bequeathing $4,500 for the 
care of the dog, directing payment of 
$300 to the executor, and leaving the 
residue to his niece. This instrument was 
not witnessed but was signed by de- 
cedent. Only the last sentence of this 
document, containing the _ residuary 
clause, was in decedent’s handwriting. 


The executor sought to probate the first 
instrument as decedent’s will and the 
last sentence of the second instrument as 
a holographic codicil thereto. Contestants 
sought to invoke the rule that if a testa- 
tor does not intend to make a final dis- 
position of his estate by an instrument, 
then the document may not be probated 
as his will. Because of his intent to make 
a later will, evidenced both by his state- 
ments and by the second instrument, con- 
testants claimed that the first document 
was not testator’s will. The Circuit Court 
admitted only the first document to pro- 
bate. 

HELD: Affirmed. A mere intention to 
change one’s will does not negate the 
presence of a testamentary intent in exe- 
cuting the will. Testator’s conduct in hav- 
ing the first will drafted and witnessed 
plainly indicates the presence of a testa- 
mentary intent, and the will is not ren- 
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dered invalid merely by his intention to 
alter it in the future. 

The last sentence of the second docu- 
ment may not be extracted therefrom and 
integrated into the first will as a holo- 
graphic codicil. It is true that a will may 
consist of several papers, and testator’s 
intent must be gathered from all of them. 
The dispositive portions of separate docu- 
ments may be extracted and considered 
apart from irrelevant portions. Neverthe- 
less, the second instrument in this case 
cannot in itself be a holographic will, 
since it is not entirely in testator’s hand- 
writing. Further the two documents make 
entirely different dispositions of the same 
property. If the last sentence of the sec- 
ond one be extracted and added to the 
first, the intention expressed in each in- 
strument would be thwarted. 


WILLs — Probate — Effect of In- 
cluding Non-Testamentary Pro- 
visions 

California—-Supreme Court 
Estate of Sargavak, 35 A. C. 114 (Apr. 11, 1950). 


Ruby Sargavak left a formally exe- 
cuted will drawn by an attorney. She left 
also a holographic instrument dated and 
signed, which was offered as a codicil, 
reading as follows: (address and date). 


TO WHOM IT MAY CONCERN: 

I the writer—-Mrs. Ruby Sargavak wants 
everyone to know that she is writing these lines 
of her own free will—no one is putting her 
or urging her to do it. She leaves everything 
she has to her Boy Sam Mahdesian & her layer, 
J. G. Ohanneson—-she gives them power of at. 
torney to divide what is left of her belongings 
to them. She specifically advises to give no. 
thing what so ever to Mrs. Lillian Shooshan— 
she is no relation nor friend of hers—Mrs. Sar. 
gavak has been more than kind to her, just be. 
cause she begged us to help her for a little time 

Mrs. Sargavak would rather help her very 
own nieces & grand nieces & perfect strangers, 
who are truly in need of help. God has been 
good to us, she did not appreciate the goodness 
of the Lord to her. All honor & glory unto his 
High and Holy Name! Mrs. Ruby Sargavak. 

P.S. It is 8 o'clock, I am very tired 


Ruby Sargavak.”’ 


The instrument was admitted to pro- 
bate as a codicil. 

HELD: Affirmed. 

Oral declarations made at, before or 
after the execution of the instrument 
were held admissible “if offered for the 
purpose of ascertaining the intent with 
which the instrument was executed, and 
not for the purpose of proving the mean- 
ing the testator attributed to specific 
provisions of an admitted will. ‘Such *** 
declarations of intent to make a will are 
admissible when the attempt is not to 
explain an ambiguity but to show the 
testamentary character of a letter.’” 
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3) ONE WALL STREET - NEW YORK I5, N.Y. 





) Capital Funds over $118,000,000 — + Total Resources over $1,100,000,000 
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( Groxrce A. Mureuy, Vice President in Charge 


MEMBER FEDERAL DEPOSIT INSUKANCE CORPORATION 








Save a place 
on your hat rack 
for “the man from C-G” 


ANY Trust Officers and Attorneys faced with 

the knotty problems of estate conservation 
for their clients have come to reserve a very spe- 
cial place on their hat racks for “the man from C-G.” 
For he’s a top-ranking expert in the fields of per- 
sonal insurance and estate planning, business in- 
surance, pension trusts and other types of insured 
pension plans. His experience in these complex 
fields, backed by Connecticut General and its Ad- 
visory Bureau, makes him an extremely valuable 
asset at your conference table. What’s more, his 
wide contacts and activity frequently lead to sub- 
stantial new business for Trust Departments. He’s 
a good man to know and to work with. So save a 


place on your hat rack for “the man from C-G.” 


BETTER SERVICE 
THROUGH BETTER MEN 


LIFE INSURANCE, ACCIDENT IN- 
SURANCE, HEALTH INSURANCE 
AND ANNUITIES. ALL FORMS OF 
GROUP INSURANCE AND GROUP 
ANNUITIES. PENSION TRUSTS. 


LIFE insurance COMPARY SALARY ALLOTMENT INSURANCE 
F HARTFORD, CONNECTICUT 





